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A SIMPLE PURCHASE AND SALE THROUGH 
_A STOCKBROKER. 


URING the last hundred years there has been an enormous 

increase in the indebtedness of corporations and political 
bodies. This has been accompanied by a corresponding increase 
in the amount of what are known as the securities of corporate and 
political bodies, which are used as evidence of the larger part of 
this indebtedness. Since these securities have a value which is 
measured in money, they are constantly used to raise money on, 
constantly bought to invest money in and sold to realize money 
from. So, too, there is a great deal of speculative buying and sell- 
ing in those kinds of securities whose values fluctuate either from 
natural or artificial causes. All these transactions in securities 
centre wherever money centres. In such places are found stock- 
brokers, so called, who make it their business to act as agents 
for the many individuals who wish to deal in or with securities. 
Wherever there are many stockbrokers, as in the larger money 
centres, it has been found convenient to establish Stock Exchanges. 
These are in their nature private business associations or clubs,} 
founded by stockbrokers to facilitate? and regulate dealings in 





1 Commercial Tel. Co. v. Smith, 47 Hun (N. Y.), 494; Belton v. Hatch, tog N. Y. 
596; Clute v. Loveland, 68 Cal. 254. Stock Exchanges are not usually incorporated, 
nor are they to be deemed partnerships ; on their nature see cases cited; also Dos 
Passos on Stock-brokers and Stock Exchanges, 12-17; 23 Am. & Eng. Enc. of Law, 
748, under title “Stock Exchange.” 

2 Dos Passos. Preface, page v. 
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securities, to which other stockbrokers may become members by 
election.! Governors, officers, and committees with power to make 
rules regulating matters connected with the Exchange, the con- 
duct of its members, and the transaction of business are elected by 
the members. The rules they make are supplemented by a variety 
of established customs, which have the same force and effect as 
the written rules. 

A stockbroker who is a member of a Stock Exchange must act 
in accordance with its rules and customs if his dealings are to be 
allowed and receive its recognition. It follows that a person who 
wishes to employ a stockbroker in his capacity of member of a 
Stock Exchange must do so in such a way that the stockbroker’s 
acts under employment can conform to the rules and customs of 
his Exchange. For this reason it seems best:to state what are the 
main? rules and customs of American® Stock Exchanges relating 
to the conduct of business by their members before considering 
the relations of stockbrokers with their employers, who are com- 
monly called “ customers” or “ clients.” 

1. Every Stock Exchange provides a meeting place, called “‘ the 
floor” of the Exchange, where its members may transact business 
with one another. 

2. Every Stock Exchange allows dealings on its floor only in 
certain kinds of securities which are selected by the governors or 
by a committee. Since these securities are placed, when selected, 
on some kind of a published list, they are known as “ listed 
securities.” 4 

3. Every Stock Exchange allows only certain kinds of transac- 
tions in listed securities to be made on its floor, and the way these 
transactions must be performed is fixed in detail by the rules and 
customs of each Exchange. The most important of these transac- 





1 This article only deals with stockbrokers who are members of a Stock Exchange. 

2 These are the same on all American Stock Exchanges. The matters in which 
rules and customs do differ are not of a character to need particular consideration in 
this article. 

8 This article is not concerned with the rules and customs of European Stock Ex- 
changes which are different from those of American Stock Exchanges ; see Mr. George 
R. Gibson’s book on “ The Stock Exchanges of London, Paris, and New York,” and 
his pamphlet on “ The Berlin Bourse ” ; also Dos Passos, chaps. iv., v., vi. 

4 It is usual for a Stock Exchange to have a “department” of so-called “ unlisted 
securities,” in which dealings are allowed on its floor. Though the greater part of this 
article applies as well to “unlisted” securities as well as to “listed,” it is written 
‘only with reference to the latter, and the word securities will be used only in the sense 
of securities which are listed on some Stock Exchange. 
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tions is the purchase and sale of listed securities, and the manner 
in which this must be performed is practically the same on all 
American Stock Exchanges, and is in general as follows. 

By the rules of every Stock Exchange its members are only 
permitted to deal with one another ‘‘on the Exchange” between 
certain hours of every business day. Between these hours the 
members congregate “on the floor” of the Exchange and are per- 
mitted then and there to offer and to accept offers to buy or to 
sell securities for cash. These offers and acceptances are made by 
word of mouth or merely by customary signs. In making or ac- 
cepting one of these offers a stockbroker always acts as if he were 
acting for himself only,! even though he may actually be acting as 
an agent, and thus the contract which results when an offer is ac- 
cepted is on its face a contract only between the two stockbrokers, 

The nature of these contracts must depend on the nature of the 
offers in which they originate. All these offers are of the same 
general description, being offers either to buy (“bids for”) or 
offers to sell a specific amount of securities for a money price, 
which is understood to be payable in all cases on the delivery of the 
securities. Every offer expressly or impliedly states when such 
delivery shall or may be “ made” by the selling stockbroker or 
may be “ called ” (demanded) by the buying stockbroker. 

There is a variety of “ deliveries,” so called, permitted by the 
rules of every Stock Exchange, for any one of which either an offer 
to buy or an offer to sell securities may be made. The usual? 
“ deliveries” are’as follows. 

(1) Offers to buy or to sell “ for cash.” 

If an offer to buy or to sell “ for cash” is accepted the rules of 
all Stock Exchanges fix a particular time in the same business 
day in which the contract is made before which delivery of the 
securities must be made by the seller. 

(2) Offers to buy or to sell in the “ regular way ” or “ regular.” 

If an offer to buy or to sell “ regular” is accepted, the rules of 
all Stock Exchanges fix a particular time in some particular busi- 





1 If the stockbroker is acting for a fellow member of his Stock Exchange, he may, if 
such fellow member is willing, “give up” such fellow member in his place as a principal 
if the stockbroker with whom he is contracting does not object. If the stockbroker is 
acting for an outsider, he cannot give him up as a principal and at all times carefully 
conceals his identity. The custom of dealing in this way has been held to be “ reason- 
able.” Whitehouse v. Moore, 13 Abb. Pr. (N .Y.) 42 ; Peckham v. Ketcham, to Abb. Pr. 
(N. Y.) 220; s.c. 5 Bos. (N. Y.) 506; Horton v. Morgan, 19 N. Y. 170. 

2 All Stock Exchanges do not allow a// of the deliveries stated in the text, though 
the New York Stock Exchange does. 
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ness day following the day on which the contract is made before 
which delivery of the securities must be made by the seller.? 

(3) Offers to buy or to sell where the time of delivery is post- 
poned until a fixed time not further off than three days. 

Offers of this sort are offers to buy or to sell “ at three (or two) 
days.” If an offer of this sort is accepted, delivery of the securities 
must be made by the seller on the third or second day after the 
contract is made, as the case may be, and before a certain time on 
such day. 

(4) Offers to buy or to sell where the time of delivery may be 
postponed until a fixed time not further off than three days. 

Offers of this sort are offers to buy or to sell ‘“ buyer three ” 
(days) or “seller three” (days). An offer to buy or to sell “ seller 
three,” if accepted, gives the seller the option of making delivery 
of the securities at any time before a fixed time on the third day 
after the contract is made; and an offer to buy or to sell “‘ buyer 
three,” if accepted, gives an option to the buyer of calling (demand- 
ing) delivery of the securities at any time before a fixed time on 
the third day after the contract is made. 

(5) Offers to buy or to sell where the time of delivery may be 
postponed for longer than three days but not longer than sixty ? 
days. 

The commonest form of such offers are offers to buy or to sell 
securities “‘ buyer thirty ” (days) or “ seller thirty ” (days), or “ buyer 
sixty” (days) or “seller sixty” (days). Such offers, if accepted, 
give options similar in all respects except that of length of time 
to those in the case of ‘‘ buyer three” or “seller three.” After 
offers of this kind are verbally made and accepted they are reduced 
to writing ; ® such written contracts are known as “ Stock Exchange 
contracts.” 4 





1 On most Stock Exchanges it is the next business day after the day in which the 
contract is made. 

2 “Sixty days” is the longest period usually allowed by the rules of Stock Ex- 
changes to which delivery may be postponed. 

8 Since these contracts are in writing, the Statute of Frauds has no application to 
them ; with the others which remain verbal, they are taken out of the Statute by the 
exchange of comparison tickets between the stockbrokers, which takes place as soon as 
possible after the contract is made. This seems to have been overlooked in those cases 
in which it is stated that these verbal contracts are wi’”-in the prohibition of the Statute. 
See Brownson v. Chapman, 63 N. Y. 625; semble Roger v. Gould, 6 Hun (N. Y.), 
229, and Dos Passos, 107, 674, 676. This question is of slight practical importance, 
as every Stock Exchange enforces its remedies for breach of contract (see fost, page 
440) irrespectively of the requirements of the Statute of Frauds. 

4 These contracts are also known as contracts for “future ” delivery, in contradis- 
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(6) Offers to buy or to sell where the time of delivery is fixed 
by the happening of some future event. 

Common forms of such offers are offers to buy or to sell securi- 
ties “seller opening of books,” “to arrive” or “when issued.” If 
an offer of this kind is accepted, delivery of the securities must be 
made by the seller as soon as the event stated in the offer happens. 

The nature of all the different kinds of offers permitted to be 
made on the floor of Stock Exchanges being described, the nature 
of all contracts made by the acceptance of any of such offers can 
now be determined. All these contracts are alike in being con- 
tracts to buy or to’sell a specified amount of securities for a money 
price to be paid on the delivery of the securities. They differ only 
with respect to the time when delivery of the securities must or 
may be made by the seller or may be called by the buyer, and in 
all cases this is postponed until some time after the contract is 
made. In all of these contracts it is clear that the intention of the 
parties is to postpone the passing of the title of the securities 
contracted to be bought or sold until they are delivered and the 
purchase price paid. In no case is an immediate transfer of title 
contemplated. All of them look to the occurrence of this result 
when, and not until, they are performed, and the only difference 
between them is as regards the time when they are to be per- 
formed. Hence, as no actual sale of personal property can occur 
without a complete transfer of title from the seller to the buyer, 
these contracts do not constitute actual purchases and sales, but 
are contracts to-make purchases and sales at the time when they are 
to be performed by the delivery of the securities and the payment 
of the purchase price. All of them are what are called “‘ executory 
contracts of sale,” in which the actual purchase and sale does not 
take place until the contract is performed. It is, however, usual 
for stockbrokers to call contracts to buy or to sell securities “ for 
cash,” or “ regular,” “ purchases” or “sales,” and only to call con- 
tracts where the delivery may be postponed for longer than three 
days, “Stock Exchange contracts” or “contracts for the receipt or 
delivery of securities.” Contracts to buy or to sell securities where 
the time of delivery may be or is postponed until a fixed time not 
further off than three days stand by themselves. They are never 





tinction to all other deliveries (except that numbered (6) above) which are known as 
“immediate,” though of course this term has only a relative significance. Contracts 
for future delivery carry interest, and in their case a “ margin” may be demanded by 
the rules of all Stock Exchanges by either stockbroker from the other. 
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called “contracts,” but are usually included under the head of 
“ purchases” or “ sales.” ! 

All these contracts have some time to be performed, and inas- 
much as in contracting each of the stockbrokers acts as a principal 
each is legally bound? to the other to perform his part under the 
terms of any of these contracts. If he fails to do so, every Stock 
Exchange gives to the other stockbroker an effective and imme- 
diate method of liquidating his loss,’ and will enforce this liquidated 
claim so far as it is able by suspension of the defaulting stock- 
broker, and the sale of his “‘ seat” or share in the Exchange.* To 
facilitate stockbrokers in performing the contracts that they make, 
every Stock Exchange has established rules by which the per- 
formance ® of all contracts made on its floor can be conveniently 
and expeditiously carried out. In consequence of this, every 
offer to buy or to sell securities, made on the floor of a Stock 
Exchange, is understood to contain an implied term to the effect 
that the contract which will result from its being accepted shall 
be performed according to the rules of such Stock Exchange. It 
is to be noted that by these rules the actual performance of any 
of these contracts takes place away from the Stock Exchange on 
the floor of which it is made. In spite of this, it is customary to 
speak of “buying” and “selling” ® securities “on the floor” or 
“on the Exchange,” and also of purchases and sales being made 
“on the floor” or “on the Exchange,” where it would be more 
proper to speak of contracting to buy or to sell, and of contracts 
for the purchase and sale of securities. 





1 The verb generally used in all cases “to buy ” or “to sell,” instead of “to con- 
tract to buy” or “to contract to sell.” 

2 Where a stockbroker contracts in his own name, even though he be actually acting 
for an undiscovered principal, he can sue and be sued on his contract as a principal. 
Knapp v. Simon, 96 N. Y. 284, s.c., 86 N. Y. 311; Cobb zw. Knapp, 71 N. Y. 384; 
Mechem on Agency, §§ 929, 957, 977; 983 

8 By aso-called purchase or sale “ under the rule,” see Constitution and Rules of the 
New York Stock Exchange, Art. XXIX. In consequence of this remedy it is not usual 
for a member of a Stock Exchange to sue another for a breach of a contract made on its 
floor, and suits by a customer (the undiscovered principal) against a stockbroker who 
has defaulted on a contract made with the customer’s stockbroker are unheard of. 

* On the nature of a stockbroker’s seat on an Exchange, see Dos Passos, 17-21. 

5 Subject to the rules of each Stock Exchange this is done either directly by and 
between the two stockbrokers or through a Clearing House acting as the agent of both. 
On Stock Exchange Clearing Houses, see article on, by Alexander D. Noyes, in Pol. 
Sc. Quarterly, Vol. VIII. No. 2. p. 252, June, 1893. Among other matters the rules 
prescribe what shall be “ good ” delivery of securities as between two contracting stock- 
brokers. 

6 See note 1, above. 
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The principal rules and customs regulating the manner in 
which stockbrokers who are members of ajStock Exchange can 
deal on the floor of the Stock Exchange to which they belong for 
the purchase and sale of securities have now been described. 

Acting in accordance with these rules and customs, stock- 
brokers can affect various transactions in the purchase or sale of 
securities for customers who may wish to employ them. The com- 
monest of all these transactions is a simple purchase or sale of 
securities for a customer who has money which he wishes to invest 
in securities or owns securities which he wishes to dispose of.) 
The way this transaction is performed is as follows. The first step 
is for the stockbroker to contract? on the floor of the Stock Ex- 
change to buy or to sell the securities the customer wishes bought 
or sold, either “ for cash” or “ in the regular way” as the customer 
may prefer. The stockbroker contracts, as has been stated, in his 
own name and becomes personally bound to perform the contract 
or contracts he makes. If he performs with the securities the cus- 
tomer wishes to sell or with the money he wishes to invest it is 
obvious the customer’s desires will be fulfilled. This is the course 
the transaction regularly takes. For as soon as the stockbroker 
has contracted the customer supplies? him with the means to per- 
form by either giving him the money to pay for the securities he 
has contracted to buy or the securities to deliver which he has con- 
tracted to sell. The stockbroker then performs his part of the con- 
tract or contracts he has made and should simultaneously receive 
from the stockbroker or stockbrokers with whom he has contracted 
the securities he agreed to buy or the purchase price for the secu- 
rities he agreed to sell. He then accounts to the customer and 
gives him the money or the securities he has received. This com- 
pletes the transaction so far as the purchase or sale of the securities 
is concerned. The stockbroker, however, must be paid for his ser- 
vices. Even if he were willing to act without compensation, he 
cannot do so, for the rules of all Stock Exchanges provide that a 





1 This transaction is consequently known as a purchase or sale “ for the investment 
account.” It is proposed to confine this article to a consideration of this transaction 
only, and not to treat in any way of the other transactions in which a customer may 
engage. 

2 He makes one contract, or as many contracts with the same or different stock- 
brokers as may be necessary to carry out what the customer wants. 

8 He may have done so, and often is required to do so, at the very beginning of the 
transaction. See fost, page 449. 
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stockbroker must a¢ /east! charge and be paid a certain fixed sum 
for every transaction he makes on behalf of any other person, and 
impose a severe penalty for any violation of this provision.? This 
sum is called the stockbroker’s commission, and is a fixed percent- 
age of the par value of the securities contracted to be bought or 
sold. It is usually provided® that the stockbroker must at least 
charge and be paid this commission without any manner of rebate 
or return, discount or allowance “on all purchases and sales” and 
contracts which he makes on the floor of the Stock Exchange. 
The words “ purchases and sales” are here used in their Stock 
Exchange sense, and consequently the customer must in all cases 
be prepared to pay this commission when the stockbroker has con- 
tracted to buy or to sell. In practice, however, the stockbroker 
does not usually require him to pay it until he has fully performed 
the contract or contracts he has made. For services in performing 
or for unsuccessful efforts* in trying to contract the stockbroker 
makes no charge. 

It is now proposed to consider the engagement ® of astockbroker 
by a customer who wishes a simple purchase or sale of securities 
to be effected. Since this can only be done in the way and on 
the terms described every engagement of a’ stockbroker must be 
adapted to meet the requirements of this way and these terms. 
And from this point of view the following matters are requisite to 
all engagements of a stockbroker to make a simple purchase or 
sale of securities. 

1. Since the stockbroker acts as the agent of the customer, he 
must be vested with authority to buy or to sell the securities the 
customer wants in the manner described. This way naturally falls 
into two parts (a) the contracting to buy or to sell, and (4) the per- 
formance of the contract or contracts when made, both of which 
are done by the stockbroker and both of which must consequently 
be embraced by his authority. 

2. Since the stockbroker performs with the money or securities 





1 The stockbroker has the right to ask for remuneration in excess of his commis- 
sion, but it is practically unheard of for him to do so. 

2 On a stockbroker’s commission, see Dos Passos, 231-235. 

8 Cf. Constitution and Rules of the New York Stock Exchange, Art. XLIII. p. 67. 

* Dos Passos, 233. This is the general rule respecting brokers of every kind, see 
Sibbald v. The Bethlehem Iron Co., 83 N. Y. 378. 

5 The Statute of Frauds has nothing to do with the engagement of a stockbroker as 
agent to buy or to sell securities except in a case of a peculiar engagement not to be 
performed within a year. 
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of his customer, a requisite of his engagement is a provision for 
his being supplied with the money or the securities. This usually 
takes either the form of a deposit at ¢he time the stockbroker is 
engaged, or, as the making of the contract or contracts is always 
uncertain, of an offer to supply the money or the securities on the 
making of the contract or contracts. 

3. Since the stockbroker must be paid a commission, on terms 
and in amount as are fixed by the rules of his Stock Exchange, a 
requisite of his engagement is a provision for the payment by the 
customer of this commission according to the requirements of 
these rules. 

Subject to these requisites the stockbroker may be engaged in 
any way he and the customer may agree upon, and all kinds of 
promises, provisos, and conditions may be made part of his engage- 
ment. There has been established, however, a convenient, brief, 
and customary way of engaging a stockbroker to carry out a simple 
purchase and sale of securities. This way is almost always used 
except where a customer is ignorant of it or peculiar circumstances 
exist which force the adoption of some other form of engagement. 
It is proposed to describe what this way is, how the transaction is 
carried out under its terms, and what rights it gives to the cus- 
tomer and to the stockbroker. It is as follows. 


The Order. 


The first step is for the customer to give the stockbroker an 
“order” in the regular form.! This form is, “ Buy or sell for my 
account and risk,” followed by a statement, which is usually briefly 
and customarily worded, of the securities which the customer 
wishes to buy or to sell, and the price at which he wishes them to be 
bought or sold. To illustrate, a typical order in the regular form 
would be, “ Buy for my account and risk 100 C. B. & Q. at 71.” 

There are a number of established customs? according to which 
orders in the regular form are interpreted. 





1 The word “order” will be used throughout this article as signitying only an order 
in the regular form. The word “order ” is commonly used by stockbrokers as signify- 
ing any kind of a proposition relating to the purchase or sale of securities. Evidence is 
admissible to show a written order was changed by a subsequent verbal understanding. 
Clarke v. Meigs, 10 Bosw. (N. Y.) 337; Bickett v. Taylor, 55 How. Pr. (N. Y.) 188. 

2 These customs apply to other things besides orders in the regular form, for instance 
the notices (see fost, p. 453) given by stockbrokers to their customers; but for the pur- 
poses of this article the exact scope of these customs need not be considered. 

8 While the adjudications of courts of law on the question of how far the engage- 
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With regard to the word with which every such order begins, to 
wit, “ Buy” or “ Sell,” the following custom is established. 


The word “buy” or “sell,” as used in an order in the regular 
form given to astockbroker who is a member of a Stock Exchange, 
is taken to mean “contract to buy” or “ contract to sell! on the 
Stock Exchange of which you are a member? according to its rules 
and customs.” 


With regard to the words “ for me and at my risk” or “ for my 
account and risk,” which follow the word “ buy” or “sell” in an 
order in the regular form, their meaning and the customs which 
apply to them are as follows. 


1. The words “for me” or “for my account” mean that the 
contract the stockbroker is directed to make is to be made for and 
on behalf of the customer. 

2. The words “at my risk” have the customary significance 
that the customer assumes the risk of any failure to perform on 
the part of the stockbroker or stockbrokers with whom his stock- 
broker contracts, and that he does not require the latter to guaran- 
tee in any way that the contract or contracts which he makes will 
be performed by the stockbroker or stockbrokers with whom he 
contracts. If these words are omitted in an order, as they may be, 
they are implied by force of custom. 


With regard to the kind of contract the stockbroker is to make, 
the following custom has been established. 

If an order in the regular form does not state a particular de- 
livery for which the securities are (to be contracted) to be bought 





ments of stockbrokers are to be interpreted by the customs of their business are 
unsatisfactory, it is absolutely clear that an order in the regular form will receive its 
customary significance. The law is clear that where a gexera/ authority to buy or to 
sell personal property is given without restrictions to a person engaged in a particular 
trade, it will be interpreted according to the customs of that trade ; Mechem on Agency, 
§§ 362, 940, 946, 948; for a large collection of cases on the interpretation of the en- 
gagements of stockbrokers according to custom and an intelligent discussion of this 
question, see Dos Passos, Chap. VII. p. 341. See also Harris v. Tumbridge, 83 N. Y. 
92, aff.8 Abb. N. C. (N. Y.) 291; Horton v. Morgan, 19 N. Y. 170; Whitehouse v. 
Moore, 13 Abb. Pr. Rep. (N. Y.) 142; Skiff v. Stoddard, 21 Law Rep. Ann. 102, on 
p. 112; cf. also Daylight Burner Co. v. Odlin, 51 N. H. 56; Putnam. French, 53 Vt. 402. 

1 See ante, page 440, note I. 

2 For two cases illustrating the nature and extent of this custom, see Rosenstock v. 
Tormey, 32 Md. 169; and Porter v. Wormser, 94 N. Y. 341; see also Dos Passos, 
206-212, 
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or sold, it is taken to mean that they shall be contracted to be 
bought or sold for “regular” delivery. 

With regard to the statement of the amount and kind of the 
securities to be bought or sold, the following customs have been 
established. 


1. If an order in the regular form simply states a number before 
the name of a corporation, as, “‘ Sell for my account and risk 100 
Union Pacific Ry.,” the number in question is taken to mean the 
number of shares of the capital stock of the corporation named 
which shall be contracted to be bought or sold. 

2. There are in common use among stockbrokers a large number 
of abbreviations of the full names of corporations and for various 
kinds of securities. If any of these abbreviations are used in an 
order in the regular form, they are taken for what they stand for 
to stockbrokers. 


With regard. to the statement of the price for which securities 
are ordered to be bought or sold, the following customs have been 
established. 


1. If an order in the regular form simply states a number at 
which a number of bonds or shares of stock is to be bought or sold, 
as, “ Sell for my account and risk 100 Erie at 13,” the number in 
question is taken to mean the number of dollars for which each 
hundred dollars’ worth of the par value of the bonds or stock shall 
be contracted to be bought or sold.} 

2. If an order in the regular form does not state the price for 
which securities are (to be contracted) to be bought or sold, the 
order is taken to mean that the securities shall be contracted to be 
bought or sold at the “ market price.” ? 


All the customs according to which what is expressed in an 
order in the regular form is interpreted havé now been stated. 
But for them an order like, “ Buy for my account and risk 100 





1 The reason for this custom is that stocks and bonds are contracted to be bought 
and sold on the floor of a Stock Exchange for so much for each hundred dollars’ 
worth of the par value. 

2 Dos Passos, 119, 182. The “market price” is understood to be the best price 
(z. e. highest in case of a sale, lowest in case of a purchase) which the stockbroker can 
obtain as soon as possible after the order is given. This custom is in accordance with 
the usual rules of law for interpreting an authority to buy or to sell where no price at 
which the agent shall buy or sell is fixed. See Mechem on Agency, §§ 946, 362; also 
Bigelow v. Walker, 24 Vt. 149. 
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C. B. & Q. at 71,” would be unintelligible, but when interpreted by 
them it is perfectly clear and becomes, “I order you to contract 
to buy for regular delivery for me and at my risk on the Stock 
Exchange of which you are a member, according to its rules and 
customs, 100 shares of the stock of the Chicago, Burlington, and 
Quincy Railroad at 71 dollars for every hundred dollars’ worth of 
the par value of stock.” 

Since this order is typical of all orders in the regular form, 
it is possible, now that its exact meaning has been shown, to 
determine what is the legal significance of all orders in the regular 
form. 


1. Of what is expressed in an order in the regular form, the legal 
effect is that of a proposition to confer upon the stockbroker an 
authority to contract! to buy or to sell according to the rules and 
customs of the Stock Exchange of which he is a member. 

2. Besides this express proposition, there is also to be found in 
an order in regular form an implied proposition to vest the stock- 
broker with authority to perform in the way established by the 
rules of his Exchange the contract or contracts he makes to carry 
out the order.2— The ground for® this implication is that the cus- 
tomer must be held to propose to authorize the necessary conse- 
quences of what he expressly proposes to authorize, and personal 
performance by the stockbroker of the contract or contracts he 
makes is a necessary consequence of making it or them, as it is 
expressly proposed he should do, according to the rules and cus- 
toms of his Stock Exchange. 

3. In addition to these two propositions to confer agencies, an 
order in the regular form contains an implied offer by the cus- 
tomer that, on condition and in consideration of the stockbroker’s 
making the contract or contracts for which he has express author- 





1 This authority being “ to contract,” the stockbroker is authorized to carry out the 
order by making one contract or several contracts with one or different stockbrokers. 

2 This authority is general, and the stockbroker can perform with his own money or 
securities, if he wants to, or in case the customer fails to supply him with the means to 
perform. Knapp v. Simon, 96 N. Y. 284, s. c. 86 N. Y. 311; Cobb vw. Knapp, 71 N. Y. 
384; Markham v. Jaudon, 49 Barb. (N. Y.) 462, by Leonard, P. J., on p. 465; Sistare 
v. Best, 16 Hun (N. Y.) 611; Rosenstock v. Tormey, 32 Md. 169, s. c. 3 Am. Rep. 
126; Giddings v. Sears, 103 Mass. 311; Mechem on Agency, §§ 977, 365; Daylight 
Burner Co. v. Odlin, 51 N. H. 56; Bennett v. Covington, 22 Fed. Rep. 816; Putnam vz. 
French, 53 Vt. 402. 

8 A further ground lies in a deposit with the stockbroker of the means to perform, 
which is often made at the time the order is given. 
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ity, the customer will supply? him with the means to perform it 
or them, and will reimburse and indemnify? him for all outlays,? 
expenses,’ and losses‘ necessarily or unavoidably incurred through 
the carrying out of the order. This offer remains unaffected ® by 
anything the stockbroker may do until he has actually contracted 
to buy or to sell the securities, when it ripens into a promise and 
the customer becomes contractually bound. The ground for im- 
plying this offer is (a2) because it is the purpose of the transaction 
that the customer should furnish the means to perform, and (4) 
because the stockbroker acts only on dehalf of the customer. 

4. An order in the regular form says nothing about the stock- 
broker’s commission. Yet a provision for its payment in accord- 
ance with the rules of the Stock Exchange, to which the stockbroker 
belongs, is a requisite of his engagement. This is, however, se- 
cured by the following custom. 


An order in the regular form is understood to contain an implied 
offer by the customer to pay the stockbroker a commission in 
accordance with the requirements of the rules of the Stock 


Exchange.® 


These requirements have been shown to be that the stockbroker 
shall be paid a fixed commission for every contract he makes. 
Hence the customer’s implied offer is to pay the stockbroker the 
usual commission on and in consideration of the making of the 
contract or contracts he makes to carry out the order. This offer 





1 See authorities cited in note 2 to page 446, and in note 2 below. The offer to 
supply the means to perform is really a deduction from the offer to indemnify, and 
where the means are supplied at the time the order is given, it does not exist. 

2 Dos Passos, 129-135 ; Duncan v. Hill, L. R. 8 Ex. 242, revg. L. R. 6 Ex. 255; 
Mechem on Agency, § 977. This offer protects the stockbroker in case he volunteers or 
is compelled to perform with his own money or securities. See ante, page 446, note 2. 

8 Dos Passos, 159; Marye v. Strouse, 5 Fed. Kep. 483; Mechem on Agency, § 977. 

4 The customer must indemnify the stockbroker for any losses incurred through 
selling spurious securities. Maitland v. Marvin, 86 Pa. St. 120; Young v. Cole, 3 Bing. 
N. C. 724; Mechem on Agency, § 977. : 

5 The stockbroker’s efforts to execute his authority to contract are of no concern to 
the customer, and he is not responsible for any expenses incurred in relation thereto, 
Mechem on Agency, § 978; cf. Sibbald v. The Bethlehem Iron Co., 83 N. Y. 378. 

® Dos Passos, etc., 231, 232. Cf. “ Where there is no express agreement as to the 
compensation of an agent, usage if any will determine what he should receive.” United 
States v. Duval, Gilp. 356; Morgan v. Mason, 4 E. D. Smith (N. Y.) 636; Mechem on 
Agency, § 963. Thus the question of whether the stockbroker has earned his commis- 
sion is easy of determination, and the difficulties which arise with it in the case of real 


estate brokers do not exist. Mechem, § 965. 
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remains as made, and unaffected by anything the stockbroker may 
do, unti] he has actually contracted to buy or to sell the securities. 
Then, by the performance of what the customer offered to pay for, 
the customer’s offer to pay a commission ripens into a promise to 
do so. In this way a contract springs into existence binding the 
customer to pay the fixed commission. This contract is of the 
unilateral or executed variety. 

The express and implied terms of an order in the regular form 
have now been stated. 


The “ Taking” of an Order. 


After an order in the regular form is given to a stockbroker, the 
next step in the regular way of engaging him is for him to decide 
whether he will refuse 1 or consent! to undertake the express and 
implied propositions contained in the order to authorize him to con- 
tract, according to the rules and customs of his Stock Exchange, 
and to perform in the regular way the contract or contracts 
he makes to carry out the order. Since the latter is neces- 
sarily involved in the former, he cannot consent to the one without 
consenting to the other. If he consents to an order he is said to 
“take” the order. He is under no legal obligation to take every 
order given to him and can refuse any order he wants to. He is 
not bound to communicate his consent or refusal to the customer 
and can leave the one or the other to be inferred? from his con- 
duct. Since it is very easy, except in clear cases, for error to arise 
in the making of this inference, the wiser course is for the stock- 
broker to communicate his consent or refusal to the customer.’ 
This is practically essential in the case of an intended refusal, for 
from silence after receiving an order consent rather than refusal 
will usually be inferred. In communicating his refusal or consent 
he can express the one or the other in any way he likes. Before 
consenting to an order the stockbroker should make demand for 





1 Where a proposition to confer an authority is made, all that is required to create 
the relation of principal and agent between the proposer and the person to whom the 
proposition is made is that the latter should consent to the proposition. His consent 
need not be necessarily communicated to the proposer, and it may be inferred from his 
conduct. Mechem on Agency, § 108. 

2 See note 1. 

3 The practical wisdom of notifying the customer that an order is refused has led 
some stockbrokers to think they are “ bound” to do so, and they act accordingly ; but 
the text states the law correctly, and there does not seem to be any established custom 
of notifying a customer of the refusal of an order. 
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any terms he may wish to make part of his engagement. Thus, it 
is usual for the stockbroker, unless he has entire confidence in the 
customer’s responsibility, to ask the customer to deposit with him 
the securities the customer wants to sell or the money he wants to 
invest. 

The legal effect of “taking” an order? is to constitute the stock- 
broker the customer’s agent, and to vest in him an authority to 
contract on behalf of the customer to buy or to sell securities i 
the way and on the terms stated in the order and also an authority 
to perform in the regular way the contract or contracts if made. 
As soon as the stockbroker becomes the customer’s agent, the law 
imposes the duty ® upon him of acting in good faith and with due 
care® in relation to his principal, the customer. 

In addition to merely consenting to an order, the stockbroker 
may expressly promzse in consideration of the customer’s giving 
him the order to act as the customer’s agent.’ It is not usual to 
find such a promise expressed in words, but it is usual for courts 
of law to imply it in all cases where an order is “ taken.” It can, 





1 If the order is not carried out, the stockbroker must of course at once return to 
the customer the securities or money deposited with him. 

2 Taking an order has no effect on the implied offers contained in the order; as 
already stated, they remain mere offers until the stockbroker has actually contracted to 
buy or to sell the securities. 

8 Harris v. Tumbridge, 83 N. Y. 92; Mechem on Agency, §§ 951-954, 454-472. 
This duty depends on the stockbroker’s status as agent, and the remedy for any breach 
lies in tort. 

4 This duty is very stringently enforced. In doing so judges incline to lay down 
general rules of conduct rather than to decide each case on its merits. Thus the rule 
is established and enforced without exception that a stockbroker cannot sell to or buy 
from himself; Porter v. Wormser, 94 N. Y. 431; Levy 7. Loeb, 89 N. Y. 386; s.c. 
85 N. Y. 365; 47 N. Y. Super. Ct. 61; Taussig v. Hart, 58 N. Y. 425; Day v. Holmes, 
103 Mass. 306 ; — his clerk ; Gardner v. Ogden, 22 N. Y. 327 ; —a firm or corporation of 
which he is a member ; Francis v. Kerker, 85 Ill. 190; Solomons v. Pender, 3 H. & C. 
639 ;— and this without proof of fraud ; Porter v. Wormser, 94 N. Y. 431 ; Gardner v. 
Ogden, 22 N. Y. 327 ; — and even in case where the price obtained or given by the cus- 
tomer is as good or better than would otherwise have been obtained or paid; Taussig 
v. Hart, 58 N. Y. 425; Gardner v. Ogden, 22 N. Y. 327; Connor v. Black, 24 S. W. 
(Mo.) Rep. 184. There is no custom among stockbrokers of violating this rule of law; 
cf. Robinson v. Mollett, L. R. 7 H. L. App. Cases, 802. On this whole note, see Dos 
Passos, 123, 124, 213-226, 280-286 ; Mechem on Agency, § 936, and cases cited. 

5 The degree of care which a stockbroker must show is to be measured by the stand- 
ard of care which a faithful and intelligent stockbroker would show. It is not to be 
measured by the degree of care which is customary, or which stockbrokers usually give, 
unless such degree of care is what an intelligent and faithful stockbroker would show. 
Cf. William v. Hays, 143 N. Y., 442, on pp. 453, 454; Dos Passos 123-136. 

6 This makes an ordinary unilateral contract of agency. 
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however, be properly implied only in a case where there is com- 
munication! between the stockbroker and the customer, on the 
taking of the order, sufficient to warrant the implication. This is 
often absent, as where an order is sent by mail and the stockbroker, 
without notifying the customer of his taking the order, at once 
proceeds to carry it out, and in such a case no such promise can 
be implied. The effect of such a promise is to add to the duty of 
acting in good faith and with due care, which springs from the 
stockbroker’s status as agent, a contractual obligation of the same 
import. 

It is to be noticed that neither the stockbroker’s duty as agent 
nor this contractual obligation bind him so that he will incur any 
liability if he is unable through no carelessness or fault of his own 
to carry out the order. Such a liability would be incurred, how- 
ever, if he should promise to carry out the order, but inasmuch as 
an order is carried out by the making of one or more contracts, 
each of which depends on the meeting of the minds of two per- 
sons, the stockbroker will not except in very rare cases expressly 
give such a promise, and a promise to this effect can never be im- 
plied from the ordinary facts surrounding and constituting the 
“taking” of an order in the regular form.” 

“Taking” the order completes the engagement of the stock- 
broker in the regular way. All there is to this way can now be 
seen to be the creation of two agencies, one to contract and the 
other to perform the contract or contracts made to carry out the 
order, coupled with an offer to pay a commission on the making of 
the contract or contracts, and an offer to indemnify the stock- 
broker, which, where the means to perform the contract or con- 
tracts are not deposited at the time the order is given, gives rise to 
an offer to supply the securities to be sold or the money to be 
invested when. the contract or contracts is or are made. 


The “ Execution” of the Order. 


The scope of every authority is measured by the principal’s in- 
tent, and only when the agent acts within this scope does he bind 
the principal. This is the general rule, and is without exception. 

For the purposes of this article the intent of a customer in giv- 





1 A contract implied in fact is as dependent on communication of some kind between 
the offeror and offeree as an express contract. 
2 Cf. Fletcher v. Marshall, 15 M. & W. 755; Dos Passos, 120. 
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ing an order in the regular form is assumed to be to vest the stock- 
broker, if he takes the order, with such an authority as is to be 
found in the order when interpreted by the customs which have 
been stated, and consequently with an authority to contract to buy 
or to sell securities of the kind and in the amount and at the price 
stated in the order according to the rules and customs of the 
Stock Exchange of which the stockbroker is a member, and with 
an authority to perform in the regular way the contract or con- 
tracts made to carry out the order. 

This authority to perform does not come into existence unless 
and until the authority to contract is executed. With regard to 
the execution of the authority to contract, only a few words need 
be devoted. 

The stockbroker must act in good faith! and with due care! 
and unless given discretion? cannot vary® from the terms of the 
order even where he benefits* the customer by so doing. With 
regard to the manner® in which the stockbroker should contract, 





1 See ante, p. 449, notes 3, 4, and 5. 

2 Allen v. McConihe, 12 N. Y. Supp. 232. As to what phrase will give him a dis- 
cretionary power: “Do the best you can for me,” see Covell v. Loud, 135 Mass. 41, 
s. c. 46 Am. Rep. 446; “ You must take care of yourselves,” see Cameron v. Durkheim, 
55 N. Y. 425; cf. also Billingslea v. Smith, 77 Md. 504. Good intentions on the stock- 
broker’s part are no excuse in law for failure to carry out orders. Allen v. McConihe, 
12 N. Y. Supp. 232. 

8 If any part of the transaction is not carried out according to the customer’s inten- 
tion he is not bound by it. Allen v. McConihe, 124 N. Y. 342; Campbell v. Wright, 
118 N. Y. 594; Scott v. Rogers, 31 N. Y. 676; Gruman v. Smith, 81 N. Y. 25. He 
need not in law take any steps to assert this. Allen v. McConihe, 124 N. Y. 342; 
Gregory v. Wendell, 40 Mich. 432. But if it does occur he should at once on learning 
of it give notice to the stockbroker that he repudiates what has been done contrary to 
his intention. Baker v. Drake, 53 N. Y. 211; Hanks v. Drake, 49 Barb. (N. Y.) 186. 
The reason for the customer’s repudiating anything done contrary to his intention is as 
follows. The customer has the right to ratify anything done contrary to his intention. 
Gillette v. Whiting, 120 N. Y. 402 ; Harris v. Tumbridge, 83 N. Y. 92; Taussig v. Hart, 
49 N. Y. 301; Brass v. Worth, 40 Barb. (N. Y.) 648; Dos Passos, 212. And his ratifi- 
cation makes the matter ratified as if it had been originally authorized. Mechem on 
Agency, §§ 110, 167. Silence on the customer’s part after notice of an act done con- 
trary to his intention is evidence of ratification, and hence, to prevent a “ ratification by 
silence,” he should repudiate any act done contrary to his intention as soon as brought 
to his notice. 

* Unless the customer ratifies and accepts it. Thus the stockbroker has no right to 
buy or to sell, where the price is fixed, at a better price. Nesbitt v. Helser, 49 Mo. 
383; Smith v. Bouvier, 70 Pa. St. 325; Borham v. Godfrey, 1 Knapp, 381; Dos 
Passos, 167. 

5 In spite of the maxim Delegata potestas non potest delegari, custom permits a stock- 
broker to delegate the execution of an order to some other stockbroker. Dos Passos, 
etc., 104, 230, 231 ; Green vw. Johnson, go Pa. St. 38; Gregory v. Wendell, 40 Mich. 432; 

VoL. Vill.—8 60 
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it need not be described here, for it would be merely restating what 
has already been stated at the beginning of this article in the 
description there given of the way stockbrokers deal together 
according to the rules and customs of the Stock Exchange to 
which they belong. As already indicated, the stockbroker can 
make one contract, or as many contracts with the same or dif- 
ferent stockbrokers as he deems advisable,! provided that the total 
amount? of securities bought or sold shall be the amount stated in 
the order. In so contracting the stockbroker can either make an 
offer or offers to be accepted, or accept an offer or offers made 
by another stockbroker or other stockbrokers, provided that the 
offer or offers if accepted will result in contracting to buy or to sell 
securities according to the terms of the customer’s order. With 
regard to the matters of price, amount,? and kind of securities, the 
stockbroker must carry out the order exactly. If in any case a 
stockbroker succeeds‘ in contracting to buy or to sellas he is ordered 
to, he is said to have “executed” the order, and the order is said 
to be or to have been “ executed.” ® 

What the stockbroker has to do to execute the order has been 
stated, and the next question is, When must he do it? Since the 
stockbroker at the time he takes the order does not usually promise 





Rosenstock v. Tormey, 32 Md. 169. So the stockbroker can delegate to his clerk the 
doing of the acts constituting performance of the contract or contracts made. Mechem 
on Agency, § 944. Where, however, anything is left to the stockbroker’s discretion, 
he must exercise his personal judgment. Simms v. May, 16 N. Y. St. Rep. 780. 

1 His authority being “to contract.” 

2 No custom exists allowing a stockbroker to contract to buy or to sell a less amount 
of securities than he is ordered to in a case where no discretion is given to him to 
do so. This discretion is, however, usually given with all orders to buy or to sell more 
than 100 shares or 10 bonds, and the number of shares or bonds stated in the order is 
in such case treated as a limit. Dos Passos, 119, 120; Marye v. Strouse, 5 Fed. Rep. 
483; where the discretion is given, the order is said to be “executed” for as many 
shares or bonds as are contracted to be bought or sold. 

8 An order to purchase at 57% is not fulfilled by a purchase at 57% or 58. Genin v. 
Isaacson, 6 N. Y. Leg. Obs. 213. Cf. Day v. Holmes, 103 Mass. 306, and Pickering z. 
Demerritt, 100 Mass. 416. The same thing would be true of an order to sell. An 
order to buy “regular” is not fulfilled by a purchase at thirty days seller’s option. 
Taussig v. Hart, 58 N. Y. 425. An order to sell wheat on a particular day is not ful- 
filled by a sale on the following day. Scott v. Rogers, 31 N. Y. 676. 

4 Until the stockbroker has done something to bind the customer, viz. “execute” 
the order, an order can be revoked. Dos Passos, etc., 120, 121, 165. On the general 
principles governing the revocation of orders given to brokers, see Sibbald v. The 
Bethlehem Iron Co., 83 N. Y. 378; Mechem on Agency, §§ 204, 968. 

5 Consequently the performance of the contract or contracts is not included, techni- 
cally speaking, in the “execution ” of an order. 
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that he will carry out the order, it might be thought that the cus- 
tomer was exposed to the danger of the stockbroker taking an 
order and making no effort to carry it out. This danger does not, 
however, exist. It is overcome by the following customs. 






























1. An order to buy or to sell securities can only be executed, 
if at all, on the day it is given, unless it is expressly stated in the 
order that it is “good” for a longer period! of time or for some 
particular period of time.” 

2. Unless precluded by the terms of an order to buy or to sell 
securities, there is implied as a term or condition of the agency 
conferred by the order that the stockbroker shall try to execute 
the order as early in the time for which it is “ good” as it is pos- 
sible for him to do in accordance with the rules and customs of 
the Stock Exchange to which he belongs. 


These customs will be enforced*® by courts of law, and if the 
stockbroker does not comply with them it will be considered a 
breach of his duty to act with due care. 


The Notice. 





As soon as he can after executing an order the stockbroker 
should communicate the fact that he has done so to the customer. 
This duty is established by custom and will be enforced‘ by courts 
of law. The stockbroker need not follow any particular form in 
making this communication. It is usual, however, to make it in 
the form of a written notice.® This notice states in a brief form 
exactly what kind of contract or contracts the stockbroker has 
' made, and gives in addition the name of the stockbroker or stock- 
brokers with whom the contract or contracts has or have been 
made. As regards the wording of such a notice, the same customs 
which affect the interpretation of the terms of an order apply in 









1 This custom is opposed to the rule that an authority is good till countermanded, 
if such a rule exists. Cf. Dickenson v. Tilwall, 1 Stark. 128, s.c.4 Campb. 279. Mr. 
Dos Passos seems to be ignorant of this custom. Dos Passos, 120. 

2 In such a case it is usually made “ good till countermanded,” which is usually 

i abbreviated, when written, to G. T. C. 

3 See ante, page 443, note 3. 

* Finney v. Gallaudet, 15 Daly (N. Y.),66; Hoffman v. Livingstone, 46 N. Y. Super. 

i: Ct. 552; Cameron v. Durkheim, 55 N. Y. 425; Dos Passos, 190. The stockbroker is 

5 permitted to give evidence that a notice contained errors. Porter v. Wormser, 96 
N. Y. 431. 

5 See ante, p. 443, note 3. 
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the same way, mutatis mutandis, as they do to an order. Since 
these customs have been stated, they need not be repeated here. 
A notice which would be typical would read, “I have bought for 
your account and risk 100 C. B. & Q. at 71 from Brown.” The 
notice must be given to the customer in such a way as that knowl- 
edge of its contents can be imputed fairly to him. To do this it 
would be held in most jurisdictions that mailing to the customer 
the notice properly addressed and postage prepaid, or leaving it at 
his business office or home, was sufficient, without proof that the 
notice reached him, where there was no evidence that it did ot 
reach him.! 

The legal nature of the obligation imposed by the custom re- 
quiring the stockbroker to give this notice to the customer is diffi- 
cult to determine. It may be considered that the giving of the 
notice is a condition of the customer’s offer to pay a commission,” 
or that it is independent of the customer’s offer, and is a part of 
the stockbroker’s duty as agent which does not come into exist- 
ence until the order has been executed and the commission earned. 
The latter view seems to be the correct one, and to have been 
adopted in the case of Hoffman v. Livingstone,® the only case on 
this question. That it is the only case shows of what little impor- 
tance this question is. The practical necessities of notifying the 
customer are so great that the stockbroker will not neglect it. 

If the former view is taken, the customer’s offer to pay a com- 
mission does not ripen into a promise until he has been notified ; 
if the latter, it ripens into a promise as soon as the order is ex- 
ecuted. At the one time or the other the customer is bound to 





1 In Granite Bank v. Ayers, 33 Mass. 392, Shaw, C. J., lays down the rule that “all 
notices at one’s domicile, and all notices respecting transactions of a commercial 
nature at one’s known place of business, are deemed in law to be a good constructive 
notice, and to have the legal effect of actual notice.” Subject to this rule of law, the 
question whether the customer was notified or not is a question for the jury. Minor 
v. Beveridge, 141 N. Y. 399. 

2 Cf. such cases as Ramsgate Victoria Hotel Co. Lim. v. Montefiore, L. R. 1 Ex. 

,109, and In re National Savings Bank Association; Hebb’s Case, L. R. 4 Eq.9. If 
this view is taken of the duty to give notice, it would seem that logically the customer 
could revoke his order until the notice was given him ; but whacever consequences are 
to be given to such a revocation, the customer cannot relieve himself from being 
bound by the execution of the order, if the stockbroker has done so before the revoca- 
tion takes place, inasmuch as, in executing the order, the stockbroker acts as agent for 
the customer, and binds him by his acts. 

8 46 N. Y. Superior Court, where it was decided that a failure to give this notice 
was such “negligence” on the part of the stockbroker as to preclude him from 
recovering his commissions. 








PURCHASE AND SALE. 455 


pay the commission, but it matters little which time, for there is no 
obligation upon him to actually pay it until the stockbroker asks 
for it. In the case of a purchase of securities the stockbroker may 
demand his commission at any time that is convenient to him, but 
in the case of a sale of securities the custom is for him to wait 
until he has received the purchase price from the buyer, and then 
to deduct his commission from it before turning it over to his 
customer. 


The Performance of the Contract. 


If the stockbroker has not previously demanded and received 
from the customer the means to perform the contract or contracts 
he has made, he will demand them at the time he notifies the cus- 
tomer of the “ execution ” of the order, or as soon thereafter as he 
needs them. The customer is bound! to comply with this demand 
by reason of his offer, already described, to do so, in consideration 
of the execution of the order. 

As already stated, the stockbroker has authority to perform in 
the regular way the contract or contracts he has made, which 
authority is dormant till the contract or contracts is or are made, 
and comes to nothing if the stockbroker fails to ‘‘ execute” the 
order. 

In carrying out this authority the stockbroker? must act in good 
faith and with due care towards his customer. As already stated, 
this duty is created by “ taking” the order, and where at that time 
there is no communication from the stockbroker to the customer it 
can only rest on his status as agent, and no contractual obligation 
to act as the customer’s agent can be implied. But a contractual 
obligation can be implied, and will usually be implied from the 
deposit of the means to perform by the customer after the “ execu- 
tion” of the order at the stockbroker’s implied or express request. 





1 If the customer fails to supply the means to perform, the stockbroker can per- 
form with his own means. See ante, p. 446, note 2. In sucha case, the stockbroker 
can, if he has bought securities, resell them without notice or tender, and charge the 
customer with the loss, if any. Knapp v. Simon, 96 N. Y. 284, s. c. 86 N. Y. 311; 
Whitehouse v. Moore, 13 Abb. Pr. (N. Y.) 142; Markham z. Jaudon, 49 Barb. (N. Y.) 
462, on p. 465; or he can hold the stock for the customer’s account, and sue for what 
he had to pay, z. ¢., the original purchase price. Giddings v. Sears, 103 Mass. 311; 
Knapp vz. Simon, 96 N. Y. 284, s. c. 86 N. Y. 311; Bennett v. Covington, 22 Fed. 
Rep. 816. 

2 This duty is not affected by the fact that for acting as agent in performing, the 
stockbroker receives no pay. Isham z. Post, 141 N. Y. 100, 
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This really constitutes a second agency to perform in the regular 
way. It is not usual.to find an express promise that the stock- 
broker will act as the customer’s agent in performing. Nor is it 
usual to find at any point in the engagement of the stockbroker 
any express obligation binding him to perform the contract. It 
might be thought requisite that such an obligation should be 
created. If it were required it would be for the customer’s pro- 
tection, and it is not necessary for that. First, because of the 
stockbroker’s duty to act in good faith and with due care, which 
arises, as has been stated, from his agency to perform; and sec- 
ondly, because the stockbroker, in order to relieve himself from the 
personal liability he assumes in contracting as he does in his own 
name, is always ready, without being under any obligation to the 
customer to do so, to perform any contract he may make on be- 
half of a customer if the customer supplies him with the means to 
do so. 

It does not seem necessary to describe the actual steps the 
stockbroker takes to perform in the regular way a contract or con- 
tracts he has made on behalf of a customer. On performing he 
must of course receive the securities which he contracted to buy 
where the customer ordered securities bought, and the price in 
money he contracted to sell for where the customer ordered secu- 
rities sold.!. Since he actually receives these as the agent of his 
customer, it is part of his duties to account? for them promptly 
to the customer. This completes the transaction. 


Eliot Norton. 
NEw YorK. 





1 It is said that, as “ brokers” do not have their principals’ property intrusted to 
them, they have no lien. Mechem on Agency, § 979. But as stockbrokers do have 
their principals’ property delivered to them, it would seem that they, like factors, to 
whom in many respects they may be compared, have a lien for their commissions, etc. 

2 On the duty to account, see Mechem on Agency, §§ 955, 522. It is part of the 
stockbroker’s duty, where he buys shares, to have them transferred into the customer’s 
name. On what will excuse him from so doing, see Horton v. Morgan, 19 N. Y. 170. 
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VOLENTI NON FIT INF¥URTA IN ACTIONS OF 
NEGLIGENCE. 


PROPER RELATIONS OF THE DOCTRINE. 


N the well-known words of Baron Alderson,! “ Negligence is the 

omission to do something which a reasonable man, guided 
upon those considerations which ordinarily regulate the conduct 
of human affairs, would do, or doing something which a prudent 
and reasonable man would not do,”—“provided, of course, that 
the party whose conduct is in question is already in a situation 
that brings him under the duty of taking care,” is the necessary 
qualification made by Pollock.? 

Smith defines negligence as being “a breach of duty uninten- 
tional, and proximately producing injury to another possessing 
equal rights.” 8 

Beven says, “ Negligence is the failure to bestow the care and 
skill which the situation demands.” # 

Each of these definitions falls back upon some “ duty” as the 
ultimate test, and no one is complete until further explanation is 
given as to what gives rise to the duty. The principle laid down 
by Brett, M. R.,° is probably the best general expression of the 
foundation of duty: “ Whenever one person is by circumstances 
placed in such a position with regard to another that every one of 
ordinary sense who did think, would at once recognize that if he 
did not use ordinary care and skill in his own conduct with regard 
to those circumstances, he would cause® danger of injury to the 
person or property of the other, a duty arises to use ordinary care 
and skill to avoid such danger.” ” 

There is no such thing, then, as negligence in the abstract, but 
the terms “ negligence” and “ duty ” are correlative. Whenever neg- 





1 Blyth v. Birmingham Water Works Co., 11 Exch. 784 (1856). 

2 Pollock on Torts, p. 354. 4 Beven on Negligence, p. 345. 

8 Smith on Negligence, p. 6. 5 Heaven v. Pender, 11 Q. B. D. 508 (1883). 

6 Should not this be amended, “ he would reasonably and probably cause ” ? 

7 It should be noticed that this proposition may be somewhat too wide. This duty 
cannot be applied to persons in the natural user of their land. Cf. Clerk and Lindsell 
on Torts, p. 361. 
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ligence is charged the test is what duty there was on the part of the 
person charged towards the special person complaining, and what 
was its extent at the time and under the particular circumstances. 
The duty imposed upon a man to exercise care towards another 
must vary according to the character of the danger, whether hid- 
den or obvious, great or small, and according to the relation be- 
tween the two men.’ The same act may be negligent as against 
one man, and not as against another. In a given suit, therefore, 
for negligence, the defendant’s duty to the plaintiff at the particu- 
lar time of the injury is the sole thing to be considered, and not 
his general duty to others.? 

The plaintiff in an action of tort for negligence must allege and 
prove a duty on the part of the defendant towards him, and a fail- 
ure to perform. This proves the negligence. To show that it was 
actionable, he must go farther, and show that this failure was the 
proximate cause of the injury. 

The defendant in such action has two distinct defences: — 

I. To deny that his act caused the damage at all, although ad- 
mitting the duty, (a) because of an intervening act of some one, 
or an intervening effect of something, breaking the causal connec- 
tion between the defendant’s act and the injury; (4) because of 
some act of the plaintiff's himself occurring simultaneously or sub- 
sequently to the defendant’s act, breaking the causal connection 
and rendering the defendant’s act no longer the so/e proximate 
cause of the injury. 

II. To admit that his act caused the damage, but to deny the 
duty, (a) because no duty was imposed by law upon persons stand- 
ing in the relative positions of the parties, —as, for instance, where 
the plaintiff is a trespasser, or, where he is not such a person as 
the defendant was bound to anticipate would be likely to incur the 
danger; (2) because the plaintiff himself had voluntarily placed 
himself in such a position that no dutyjarose as towards him. 

Now, these two defences are entirely\ distinct, the first admitting 
the negligence and denying the proximyate cause, the second deny- 
ing absolutely the negligence, z. e. the breach of duty towards the 
particular plaintiff. The first is a defence to the action; the sec- 
ond is really proof of no basis to a right of action. 

The first of these defences (I. 4) is that usually called contribu- 





1 Cf. Lord Bowen in Thomas v. Quartermaine, 18 Q. B. D. (1886). 
2 Fitzgerald v. Conn. River R. R., 155 Mass. 156 (1891). 
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tory negligence, and is expressed by the formula: “If the plaintiff 
by the use of due care could have avoided the consequences of the 
defendant’s negligence, the defendant is not liable.” This is on 
the ground that the defendant’s negligent act was not the real 
proximate cause, or, at least in cases of concurrent negligent acts, 
was not the sole cause. The second of the above defences (II. 4) 
is that expressed by the maxim, “ Volenti non fit injuria; ” and, as 
said above, it is strictly not a defence, but a rule of law regarding 
a plaintiff's conduct which forms a bar to a suit brought by him 
based on another’s alleged negligence. One who knows of a 
danger arising from the act or omission of another, and under- 
stands the risk therefrom, and voluntarily exposes himself to it, is 
precluded from recovering for an injury which results from the 
exposure.! In other words, towards a person fully cognizant and 
appreciative of the danger and risk to which the gefendant’s con- 
duct exposes him, the defendant has no duty of taking care, and 
therefore is not negligent. It is often said that the two defences 
above stated, the two principles, are identical; and throughout the 
cases there is the greatest confusion between them.? This con- 
fusion arises from the fact that in many States contributory neg- 
ligence is not treated as a defence, but rather as a bar to the 
plaintifi’s case, which he himself must remove before being able 
to maintain his action. Treating the defence in this way natu- 
rally breaks down the line between contributory negligence and 
Volenti non fit. Thus, in Massachusetts® and other States it is 
held that the plaintiff does not show the existence of a duty 
towards him until he first shows that he himself was in the exercise 
of due care. “ In this view, the absence of contributory negligence 
becomes a part of the plaintiff's case, and should appear prima facte 
before the defendant can be called on to answer the negligence 
imputed to him.” It is submitted, however, that this is not the 
true view, and that after the plaintiff has given evidence of circum- 
stances and relations creating a duty, and a breach of that duty, 
this should establish a prima facie case for him, to which the de- 
fendant should answer. Of course the burden will always be on 





+ Fitzgerald v. Conn. River R. R., 155 Mass. 156 (1891). 

2 Cf. Smith on Negligence, p. 159. 

8 Cf. Cooley on Torts, p. 810; among the State courts following this rule are those 
of Illinois, Michigan, New York, Maine, Vermont, New Jersey, Connecticut ; while the 
true view of contributory negligence is held by the courts of England, U. S. Supreme 
Court, Minnesota, Wiconsin, Missouri, Pennsylvania, California. 

VOL, VIIL—8 61 
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the plaintiff to prove due care on his part, because evidence of a 
want of due care goes directly to disprove one essential of the plain- 
tiff’s case, z. ¢. the proximate causality of the defendant's act. 

That the two defences above stated are dissimilar and distinct} 
will be seen on examination. Due care is taking the precautions 
which an ordinary reasonable, prudent man would take under the 
circumstances. Now, there are many undertakings attended with 
more or less peril which such a man in the exercise of prudence 
may enter upon, and does enter upon, every day. In such a case 
the defendant cannot say, “ You are guilty of want of care in expos- 
ing yourself to the danger. You are guilty of contributory negli- 
gence.” There is no negligence in the entering upon the act, it 
being an act often undertaken, though dangerous, by reasonable 
and prudent men. What the defendant can say is, however, “ You 
may have been as careful as the most careful man; you may have 
done a thing that many prudent men do, but you have exposed 
yourself, with full knowledge and of your own accord, to a danger 
which I have brought about. You have hence shown that you 
agree to take your chances of the danger. I admit that this was 
not careless of you. But you did assume the risk. I therefore 
had no duty? towards you, and you have no action against me.” 
Furthermore, a man, having entered upon a dangerous undertaking 
with eyes fully open to the danger, may use all the care in the 
world? In fact, the very danger may make him even more than 
usually careful. In such a case contributory negligence cannot be 
predicated of him. The question is a larger one. ‘“ Has he volun- 
tarily assumed the risk of the danger?” As Wharton says, 
“Negligence necessarily excludes a condition of mind which is 
capable either of designing an injury to another or agreeing that 
an injury should be received from another. To contributory negli- 
gence, therefore, the maxim Volenti non fit injuria, does not apply, 
because a negligent person exercises no will at all.”*® It is evi- 





1 Importance of distinction is pointed out in Erle’s summing up to the jury in 
Indermaur v. Dames, L. R. 1 C. P. p. 277. 

2 Some judges, like Esher, M. R., in Yarmouth v. France, 19 Q. B. D. p. 653 (1887), 
prefer not to say that the defendant owed the plaintiff no duty, but that “ though he 
owed him a duty, the breach of this duty gives no right of action, that it is what is 
called a duty of imperfect obligation.” This would seem to be a mere juggling with 
words. 

8 Mimer v. Conn. River R. R., 153 Mass. 402 (1891). 

* Wharton on Negligence, § 132. 

5 How badly confused the two defences may be can be seen from this extract from 
an otherwise admirable opinion on the subject: “It may be said that the voluntary 
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dent, therefore, that when the case of a plaintiff exposing himself 
to a known danger is given to the jury, the first question for them 
is not one of due care. “It may be consistent with due care to 
incur a known danger voluntarily and deliberately.” The jury 
should be charged that, before investigating whether he was care- 
less or not, they should decide whether he had consented by his 
action to run the chances of a fully appreciated danger voluntarily. 
If this is decided affirmatively there is no further need of a decision 
upon the plaintiff's care or want of care. If the jury finds, how- 
ever, that the danger was not fully appreciated, or not undertaken 
voluntarily, then they should be charged to consider whether the 
plaintiff, in the exercise of due care, should or could have avoided 
the danger. In other words, a plaintiff is debarred from showing 
a want of contributory negligence in himself, until he first proves 
that he has not voluntarily run the risk.} 

Of course where an absolute liability is created by statute, and 
an action given thereby for neglect, as in the cases under the 
statute liability of towns and cities for defective highways, then 
the primary question for the jury is one of negligence on the part 
of the plaintiff, because the duty and liability on the part of the 
defendant are already created. It is submitted that this fact has 
not been duly regarded, and a confusion has been introduced 
through the citation by the courts of cases of this nature upon the 
subject of Volenti.2 


DEVELOPMENT OF THE DOCTRINE. 


Originally, as borrowed from the old civil law, the maxim meant 
a defence arising from a specific assent by the party injured toa 
particular act, which, if done without such assent, would be a legal 
wrong. The scope of the defence as applied in actions for negli- 





conduct of the plaintiff in exposing himself to a known and appreciated risk, is the 
interposition of an act which, as between the parties, makes the defendant’s act, in its 
aspect as negligent, no longer the proximate cause of the injury.” Fitzgerald v. Conn. 
River R. R., 155 Mass. 156 (1891). This really is a correct statement of the true rule 
of contributory negligence. It is not a statement of the rule of “ volenti,” as laid down 
in the English, and most of the other Massachusetts cases. 

1 Cf. Buswell on Personal Injuries, § 210. It is submitted that the case of Dewire 
v. Bailey, 131 Mass. 171, holding that the fact of a person entering a building with 
knowledge of dangerous ice on sidewalk, is not evidence conclusive of want of due care, 
is wrong, as not submitting first to the jury the question of assumption of risk. 

2 Cf. Wilson v. Charlestown, 8 Allen, 137 (1864); West v. Lynn, 110 Mass. 519 
(1872) ; Dewire v. Bailey, 131 Mass. 169 (1881). 
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gence has been extended to conduct showing a willingness to take 
the chances of the defendant’s action, and to run the risk, z. ¢. a 
general assent to a condition which may or may not give rise to 
the particular injury. It is sometimes said that the defence, being 
but a maxim, must not be arbitrarily and fixedly applied. But as 
Lord Bramwell said in Smith v. Baker,! “If this is a maxim, is it 
any the worse? What are maxims but the expression of that 
which good sense has made arule;” and Lord Herschell, in the 
same case,? “The maxim is founded on good sense and justice. 
One who has invited or assented to an act being done towards him, 
cannot, when he suffers from it, complain of it as a wrong.” 

The defence, although well recognized in general terms through- 
out actions for negligence, has been expressly applied by name in 
very few cases until in recent years. 

In actions of negligence, it first prominently appeared in the 
famous spring-gun case of Ilott v. Wilkes? (1820), where, in case 
of one trespassing in a wood, with notice of spring-guns set there, 
and being injured, Bayley, J., held, “The maxim Volenti non fit 
injuria applies, for he voluntarily exposes himself to the mischief 
which has happened. . . . He does it at his own peril, and must 
take the consequences of his own act.” In Skipp v. Eastern 
Counties Ry. Co.* (1853), it was the plaintiff's duty to attach the 
carriages; there was evidence of danger, and that the company . 

-did not provide enough servants for the safe performance of the 
work. The plaintiff had been employed several months. Martin, 
B., held that the plaintiff had “ brought the accident upon himself.” 
Platt, B., said, “‘ The case falls within the principle Volenti non fit.” 
Martin, B., “I considered the plaintiff as a voluntary agent.” In 
Senior v. Ward® (1859), the plaintiff was injured by a defective 
rope which by rule should have been tested by his employer, but 
which he knew had not been so tested, and which he was warned 
by the bankman to test for himself. Campbell, C. J., held, “The 
negligence of the plaintiff, which materially contributed to the 
accident, would, upon well-established principles, have deprived 
him of any remedy, — Volenti non fit injuria.” In this case we 
meet with the confusion of ideas between the two defences of 





1 Smith v. Baker, 1891, App. Cas. 325, p. 344. 2 Idem, p. 360. 

8 Tlott v. Wilkes, 3 B. & Ald., p. 311 (1820). 

* Skipp v. Eastern Counties Ry., 9 Exch. 223 (1853); Assopv. Yates, 2 H. & N. 768 
(1858). See also Dynen v. Leach, 26 L. J. Exch, 221. 

5 Senior v. Ward, 1 E. & E. 385 (1859). 
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contributory negligence and Volenti non fit, which has continued 
throughout all the cases on employers’ liability [cf zzfra]. 

In Britton v. Great Western Cotton Co.! (1872), it was held 
the plaintiff must have full knowledge and understanding of the 
nature of the risk to which he was exposed. The defence was 
carefully discussed in an oditer of Lord Bramwell’s in Lax v. Dar- 
lington? (1879). Here one of the plaintiffs’ cows had met with an 
accident similar to the one in question some time before, and the 
plaintiffs chose to go to the spot with a knowledge of the danger. 
Lord Bramwell held that if the question had been before him he 
should “have had very great misgivings as to whether the plain- 
tiffs were entitled to recover, because if they knew the amount of 
the danger and chose to risk it, it is their own fault. They are 
volunteers.” He continues: “If a person choose to go out with 
an obvious danger before him he must take the consequence.” 

In Woodley v. Met. Dist. Ry. Co.® (1877), it was held that if a 
man, not the servant of the Railway Company, but of a contractor, 
undertakes to do work in a tunnel where he knows trains are con- 
stantly passing, he cannot complain that the railway did not warn 
persons of approaching trains, and by Cockburn, C. J., that the 
defendant was not at fault and owed no duty to the plaintiff. “ If 
a man for the sake of the employment takes it or continues in it 
with a knowledge of its risks, he must trust to himself to keep 
clear of injury.” 4 

It was not until after the passage of the Employers’ Liability 
Act in England, in 1880, that the defence received its most careful 
consideration. As the courts held, or at least strongly intimated, 
that that Act took away from an employer the old defence of em- 
ployee’s risk, z. ¢., that the employee assumed the obvious inci- 
dental risks of his employment, the defendants in accident cases 
began to urge as a defence what was really a broader application 
of the same doctrine. In Thomas v. Quartermaine ® (1887), it was 
held by Lord Bowen (1) that in finding plaintiff not guilty of con- 





1 Britton v. Great Western Cotton Co., L. R. 7 Exch. 130 (1872), and see Clarke 
v. Holmes, Byles, J.,7 H. & N. 937 (1862). 

2 Lax v. Corp. of Darlington, L. R. 5 Exch. 33 (1879). See note by Lord Bram- 
well in Appendix of Smith on Negligence, 2d ed., and Clayards v. Dethick, 12 Q. B. 
439 (1848). 

3 Woodley v. Met. Dist. Ry. Co., 2 Exch. Div. 384. 

4 And see Griffiths v. London & St. Katharine Docks Co., L. R. 12 Q. B. D. 493 
(1884); L. R. 13 Q. B. D. 259. 

5 Thomas v. Quartermaine, 17 Q. B. D. 414 (1886), and 18 Q. B. D. 645. 
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tributory negligence the county judge left untouched the defence of 
Volenti non fit ; (2) that Volenté was not equivalent to sczenti,; there 
must not only be “ knowledge and perception of the danger,” but 
also ‘comprehension of the risk;” (3) that when it is knowledge 
under circumstances that leave no inference open but one, viz. that 
the risk has been voluntarily encountered, the defence is com- 
plete; (4) that if the facts are undisputed it is a question of law 
which the court may decide, whether the risk has been voluntarily 
assumed; (5) that the defence Volenti was not taken away by the 
Employers’ Liability Act. This case has been severely criticised 
by Esher, M. R., in Yarmouth v. France? (1887), and by Lord 
Herschell and Lord Watson, in Smith v. Baker,? on the ground 
that the fact of volenti cannot be held as a matter of law. But 
the case has never been overruled. 

In Membery v. G. W. Ry. Co. (1889, H. of L.), the plaintiff 
had for seven years worked at shunting of trucks, with knowledge 
of its danger if performed without assistance. Having asked for a 
boy to help him and being refused, he proceeded to shunt trucks 
alone. AHe/d, defendant owed him no duty. Lord Herschell and 
Lord Halsbury agreed that the limits of the maxim must be left 
open for future decision. 

In Smith v. Baker (1891), the plaintiff was employed by railway 
contractors to drill holes near a crane worked by other men em- 
ployed by the contractors. The crane swung stones over the plain- 
tiff’s head, and the plaintiff was aware of this, and of the danger. 
The only point really decided was that under the circumstances of 
the case the question whether he had undertaken the risk was one 
of fact and not oneof law. This was put upon various grounds 
by the different judges, and no definite conclusion as to the scope * 
of the maxim was reached. 

The doctrine as established is composed of two parts; first, that 
plaintiff shall have full knowledge of the nature and extent of the 
risk; second, that he shall freely and voluntarily incur it. The 
necessity of the first requisite is pointed out in Osborne v. London, 
& N. W. Ry. Co.® (1888), where the plaintiff admitted that he knew 





1 Yarmouth vw. France, 19 Q. B. D. 649 (1887). 

2 Smith v. Baker (1891), App. Cas. 325 (H. of L.). But see Church v. Appleby, 5 
Times Law Rep. 88 (1888). 

3 Membrey v. Great Western Ry. Co., 14 App. Cas. 179 (1889). Cf. note in Law 
Quarterly Rev., v. 445. 

# Cf. Article on Law Quarterly Rev., viii. 202. 

5 Osborne v. London & N. W. Ry. Co., 21 Q. B. D. 224 (1888). 
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that the icy steps down which he went were dangerous, and that 
he went down carefully, holding the handrail. The jury found 
specifically no contributory negligence. Wills, J., held that the 
defence Volenti was not proved, as “the plaintiff may well have 
misapprehended the extent of the difficulty and danger which he 
would encounter in descending the steps; for instance, he might 
easily be deceived as to the condition of the snow.” This requisite 
of the defence, as the judge pointed out, “ goes far to make it hard 
for a defendant to succeed, . . . for it is probable that juries would 
often find for the plaintiffs on the ground that they had not full 
knowledge of the nature and extent of the risks.” 

The chief discussion has come upon the second part of the 
maxim, 2. ¢. what is the meaning of the word “ voluntarily”? When 
does a man voluntarily incur a danger? In Thrussel v. Handyside! 
(1888), where plaintiff was a carpenter, and defendant’s workmen 
on roof above him dropped bolts, of which the plaintiff had com- 
plained before his injury, it was held that knowledge of the danger 
was not proof of his wilfully incurring it, and that as he was law- 
fully engaged on work and in danger of dismissal if he left it, the 
defendants were bound to use due care. It should be noticed 
that in this case there was no relation of any kind between plaintiff 
and defendant except that of location.? 

It was suggested by Lindley, L. J., in Yarmouth v. France 
(1887), that the fact that a plaintiff protests against a danger, but 
goes on as before, is not conclusive of his assumption of it. “Fear 
of dismissal rather than voluntary action might properly be in- 
ferred.” The opposing view is put forward by Lord Bramwell,’ 
who says, ‘“‘ Are we to say, Volenti fit tnjuria, provided the plaintiff 
grumbles?” ‘Where a man can at his option do a thing or not, 
and he does it, the maxim applies; ” and this is the view held in 
the Massachusetts courts. 

The law as to this point is then as yet unfixed, although there 
were intimations by Lord Herschell and other judges, in Smith v. 
Baker, that where a risk has been enhanced by breach of duty of 
the employer, a mere continuance in the service with knowledge 
would not debar an employee’s recovery. But these opinions 





1 Thrussel v. Handyside, 2 Q. B. D. 359 (1888). Cf. esp. note in Law Quarterly 
Rev., iv. 239. 

2 See discussion of this case at end of this article. 

8 Membery v. G. W. Ry. 

4 Leary v. B. & A. R. R., 139 Mass., p. 587. 
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ignore the fact that the whole question turns on just that point, 
whether there zs any “ breach of duty” towards any employee in 
such a position. 

There has been some discussion, confined, however, to the Eng- 
lish cases, as to how far a statutory duty! to guard machinery, or 
against danger, took away from a defendant the defence of Volenttz. 

The result of the cases seems to be that a statutory duty is not 
of such a nature that in no event can it be waived by conduct 
on the plaintiff's part. It simply places upon the defendant the 
burden of proving not only knowledge, but that as a matter of fact 
the servant has dispensed with the performance of the master’s 
statutory duty.? 

The doctrine of Volenti has been chiefly of importance in its 
application under the restricted form known as Employee’s Risk.® 
The rule that an employee impliedly contracts to assume the 
obvious and incidental risks of his employment was laid down by 
Judge Shaw in 1842.4 The reasons for the implication of such 
a contract have generally been held to be, (1) that an employee’s 
compensation is regulated according to the risks; * (2) that it is 
public policy, the absence of remedy making the workman more 
careful; (3) that the servant is as likely to know and to be able 
to guard against the perils as the master. 

As to (1), students of political economy know that as a matter 
of fact wages of a particular workman are not regulated in this 
way. As to (2), unless it is careless in a workman to try to 
obtain employment which may involve risk, it is hard to see why 
public policy demands that he should have no remedy in case of 
injury. : 

The third reason would seem to be the true one; but there is 
no need of alleging an implied contractual agreement to waive 





1 Note, this does not refer to a statutory /adz/ity in action for negligence, as dis- 
cussed supra. 

2 Clark v. Holmes, 7 H. & N. 937; (1862); Britton v.G. W. Cotton Co., L. R. 7 Ex. 
136, and esp. 41 L. J. Ex. 101 ; Beven on Negligence, §§ 348, 349. The case of Baddeley 
v. Earl Granville, 19 Q. B. D. 433, discussing this defence, is ill considered and a wrong 
statement of the law. See article in Law Mag., November, 1837. 

8 Cf, Mahoney v. Dore, 155 Mass. p. 518 (1892). 

4 Farwell v. B. & W. R.R., 4 Metc. p. §7 (1842) ; Hutchinson v. York, N. & B. Ry. 
5 Exch. 351 (1850) ; Seymour v. Maddox, 16 Q. B. 332 (1851); Bartonshiel Coal Co. v. 
Reid, 3 Macq. [H. of L.] 277 (1856). 

5 Cf. esp. Chicago R. R. v. Rose, 112 U. S. 382 (1884). 

6 Cf. State v. Nain, 2 Dev. Law. 263, where it is said that the law denied any civil 
remedy to slaves out of humane regard to the best interests of the slaves, 
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compensation. A mere duty to look out for one’s self or another 
cannot and should not always be turned into a contract to do so." 

There are really three distinct branches of the defence of Em- 
ployee’s Risk which have never been clearly separated by the 
courts, and the three lines of cases have been treated as if they 
all came under the principle of implied contract: (1) Cases where 
the plaintiff is injured by a machine or condition purely incident 
to the work when he enters upon it; (2) cases where the danger 
or defect is not incident but actually known by the plaintiff at the 
time of entry; (3) cases where the machine or condition becomes 
dangerous or defective subsequent to his entry, but where he con- 
tinues to work with knowledge. 

The first line of cases is the only one to which strictly Judge 
Shaw’s doctrine is applicable. The other two lines come under a 
far more general doctrine and should never have been decided 
under a rule peculiar to the relation of master and servant. — 

As to the first branch, in order that an employer may maintain 
the defence of implied assumption of the risk, it is laid down by 
the courts that (1) the risk must be incident to the employment.” 
(2) It is not enough that the peril be incident, unless it so ob- 
viously incident that the plaintiff knows it, or from its character 
and circumstances will be presumed or ought to know it.? (3) Plain- 
tiff must not only know but also appreciate the extent of the risk 
and danger; (4) the question of the plaintiffs negligence is not at 





1 Riley v. Baxendale, 6 H. & N. 445 (1861). Wilde, J.: “It does not follow that 
wherever a duty is cast upon a person, the law will imply a contract on his part to 
perform it.” 

2 Structure near R. R. track one of the dangers of the business, Lovejoy v. B. & L. 
R. R., 125 Mass. 82 (1878); Fisk v. Fitchburg R. R., 158 Mass. 239 (1893). Broken 
cars, Yeaton v. B. & L. R. R., 135 Mass. 418 (1883). Location of tracks and switches, 
Wood v. Locke, 147 Mass. 605 (1888) ; Coombs v. Fitchburg R. R., 156 Mass. 200,(1892); 
Tuttle v. Milwaukee R. R., 122 U. S. 194 (1886). Slipperiness of floor, Murphy v. 
American Rubber Co., 159 Mass. 267 (1893); Wilsonv. Tremont Mills,.159 Mass. 155; 
Kleinest v. Kunhardt, 160 Mass. 231 (1893). Darkness of passage-way, Murphy v. 
Greely, 146 Mass. 200 (1888). Dangers on shipboard, Williams v. Churchill, 137 Mass. 
294 (1884) ; Anderson v. Clark, 155 Mass. 370 (1892). 

8 Goldthwaite v. Haverhill R’y Co., 160 Mass. 555 (1893) : Connors v. Morton, id. 
335; Scanlon v. B. & A. R. R., 147 Mass. 487 (1888) : “ The risk of safety of machinery 
is not assumed by the employee unless he knows of the danger, or unless it is so 
obvious that he will be presumed to know it,” Myers v. Hudson Iron Co., 150 Mass. 
p- 134 (1889) : “or which by exercise of ordinary care he ought to know to be incident 
to the nature of the business in the place where and the manner in which it is carried 
on.” Wheeler & Wilson Mfg. Co., 135 Mass. 293 (1883). Cf. O’Maley v. Boston Gas 
Co., 158 Mass. 138, and Ladd v. New Bedford R. R., 113 Mass. 413 (1876). 
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issue ! until it is first decided whether he has impliedly assumed 
the risk. In short, a master owes no duty to take care and is 
guilty of no negligence towards a servant who either actually or 
presumptively knows, or ought to know, the danger to which he 
will be exposed. Such a doctrine, however, is not peculiar to ser- 
vants. If the plaintiff knows the danger, then the defence is 
purely Volenti non fit. If the danger is so obviously incident that 
he ought to know, and if he chooses to enter upon the work without 
ascertaining the extent of the risk,? then the defence is the same 
absence of duty to warn against obvious dangers that exists in the 
case of any occupier of premises towards one entering upon them. 

Now, while a servant is held impliedly to contract to accept 
risks incident, the courts also hold that he does not thereby neces- 
sarily assume the risk of all unsafe and dangerous machinery.2 A 
master owes a duty towards his servant to supply reasonably safe 
machinery, so as not to expose him to unnecessary risks,’ and a 
breach of this duty will give rise to an action against him, unless 
he has some defence in the special case. The defence usually 
set up is that treated by the courts as the second and third 
branches of the defence of Employee’s Risk. In reality, however, 
it is not the defence of implied contract, but a more general one. 
When the danger or defect is not incident, but is contemporaneous 
with or subsequent to the servant’s entry, the courts hold that in 
order that a plaintiff servant should be barred, (1) the servant 
must be capable of choosing, and of sufficient capacity to under- 
stand the risk.® (2) He must know the danger® (3) He must not 
only know of the defect, but must appreciate the probability and 





1 Joyce v. Worcester, 140 Mass. 248 (1885). 

2 Cf. O’Maley v. Boston Gas Light Co., 158 Mass. p. 138 (1893). 

3 Snow v. Housatonic R. R., 8 Allen, 445 (1864). 

* Hutchinson v. York, N. & B. Ry, 5 Exch. 351 (1856); Bartonsheil Coal Co. z. 
McGuire, 3 Macq. 307 (1856), H. of L. ‘‘ The law justifies a servant in assuming that 
proper and sufficient appliances will be furnished him;” . . . “an employee assumes 
the risk of such dangers as without the fault of the master naturally and ordinarily 
attend the employment.” Buswell on Law of Personal Injuries, § 207: Houghv. R.R., 
100 U. S. 217 (1879); Northern Pacific R. R. v. Herbert, 116 U. S. 647 (1885). 

5 Coombs v. New Bedford, 102 Mass. 572; Pingree wv. Leland, 135 Mass. 401 (1883) ; 
Richstain v. Washington Mills, 157 Mass. 541 (1892). 

® Russell v. Tileston, 140 Mass, 20 (1885) ; Gilbert v. Guild, 144 Mass. 604 (1887) ; 
Boyle v. N. Y. & N. E. R. R,, 151 Mass. 103 (1890) ; Foley v. Pettee Machine Works, 
151 Mass. 297; Rood v. Lawrence Mfg. Co., 155 Mass. 593 (1892); McCarthy wv. Fos- 
ter, 156 Mass. 514 (1892); Downey v. Sawyer, 157 Mass. 420 (1892): Patnode v. War- 
ren Mills, 157 Mass. 284, giving review of cases; Washington R. R. Co. v. McDade, 
133 U.S. 570 (1889). 
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extent of the risk and danger therefrom.! (4) The fact that the 
servant undertakes the work unwillingly, under fear of discharge, 
or by order of his superior officer, will not prevent the application 
of the defence. (5) Where a servant employed on certain duties 
undertakes others outside of his own accord, or by order of his 
master, with knowledge of the danger, he cannot recover, provided 
he is not misled into a failure to appreciate the extent of the risk 
by his master’s order.’ 

The requisites, as thus laid down, will be seen to be exactly the 
same as the defence of Volent, as finally formulated in the English 
cases.* 

In most of the States outside of Massachusetts much confusion 
has arisen® because of the indiscriminate use of the term “ con- 
tributory negligence” in these branches of cases. The courts 
seem to hold that the test of whether the servant assumed the 
risk of a known defect is whether he was contributorily negligent 
in working at it, — whether he was using due care in so working. 





1 Lawless v. Conn. River R. R., 136 Mass. 3 (1883) ; Taylor v. Carew Mfg. Co., 140 
Mass. 151 (1885); Ferren v. C. C. R. R., 143 Mass. 197 (1887); Keenan v. Edison 
Electric Co., 159 Mass. 382 (1893) ; Daigle v. Lawrence Mfg. Co., 159 Mass. 379. 

2 Haley v. Case, 142 Mass. 322 (1886) ; Lynch v. Sagamore Mfg. Co., 143 Mass. 210 
(1887); Leary v. B. & M. R. R., 139 Mass. 584 (1885); Westcottv.N. Y.& N. E.R.R., 
153 Mass. 461 (1891); R. R. Co. uv. Fort, 17 Wall. 557 (1873). Note that a promise 
by the master to repair the defect in machinery upon which plaintiff continues to work 
with knowledge may, if the plaintiff relies upon, be taken into consideration by the jury 
in determining whether the risk is assumed. Counsel v. Hall, 148 Mass. 470 (1880). 
Cf. Lewis v. N. Y. & N. E. R. R., 153 Mass. 76 (1891) ; and Clark v. Holmes, 7 H. & 
N. 937 (1862); Buswell on Personal Injuries, § 212, and note in HARVARD Law ReE- 
VIEW, V. 37. The true reason would seem to be that the master is debarred from 
setting up the defence because his own action has led to the alleged assumption by the 
servant. 

3 Mellor v. Merchants Mfg. Co., 150 Mass. 362; Buswell on Personal Injuries, 
§ 210. 

* It would thus seem that the Massachusetts case of O’Maley v. Boston Gaslight 
Co., 158 Mass. 135 (1893), which held (seemingly contra to English cases), that the 
Employee’s Liability Act did ot do away with the defence of employee’s risk, is of 
little practical effect. 

5 Cf. Buswell on Personal Injuries, §§ 207, 208, 230 ; Sherman and Redfield on negli- 
gence, § 208; Hough v. R. R., 100 U. S. 217 (1878) ; Kane v. Northern Central R. R., 
128 U. S. 94 (1888); all taking the view that these cases are merely examples of con- 
tributory negligence. The Massachusetts cases have occasionally wobbled, and treated 
the cases purely from the point of due care in the plaintiff. See Probert v. Phipps, 149 
Mass. 261 (1889) ; Lothrop v. Fitchburg R. R., 150 Mass. 429 (1890); Westcott v. N. Y. 
& N.E.R.R., 153 Mass. 461 (1891) ; Rood v. Lawrence Mfg. Co., 155 Mass. 293 (1892) ; 
Henry v. King Philip Mills, 155 Mass. 363. But for explanation of the true importance 
of the distinction between the two defences, see Taylor v. Carew Mfg. Co., 143 Mass. 
472; 140 Mass. 101; Lawless v. Conn. River R. R., 136 Mass. 3 (1883); Huddleson v. 
Machine Shop, 106 Mass. 286 (1871) ; Hall v. Chenery, 159 Mass. 270 (1893). 
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The confusion arises largely (as pointed out supra) because of the 
anomalous doctrine laid down in Massachusetts and other States 
as to contributory negligence, and the consequent confusion be- 
tween that defence and Volenti non fit. But, as shown before, it is 
evident that it is only after reviewing all the facts and deciding 
that the plaintiff cannot be fairly said to have assumed the risks, 
knowing and appreciating the danger, that a jury is warranted in 
inquiring whether he was in exercise of due care in working or in 
his work. For it may be perfectly consistent with the existence 
of due care to work on a dangerous machine, and the most prudent 
men constantly do so; and yet a man so doing may well be de- 
barred from an action, if injured, on the ground of assumption. 

To sum up: The duty which a master owes to his servant with 
regard to the care of his premises, or the machinery upon them, is 
practically identical with the duty which he owes to other persons 
who have gone upon his premises by invitation or for business. 
“Tt is the duty of all occupiers of real property to which others 
have right to resort upon business with the occupier, to use due 
care that those so resorting are not exposed to hidden dangers of 
which he is, or ought to be, aware, and of which they are ignorant, 
provided he has no good reason to presume that they have equal 
knowledge on the subject with himself.” To this, in the case of 
servants, may be added the presumption that the servant knows 
the ordinary incidents of the business on which he engages when 
he enters the property of the master. As a foundation for show- 
ing no duty on his part, then, the master, like any occupier of 
premises, has only to show knowledge express or implied on the 
part ofthe servant. The defence Vo/enti then may arise. 


LIMITS OF THE DOCTRINE. 


It is evident that there must be some limit in actions of negli- 
gence to the defence. It cannot be that wherever a plaintiff 
knows there is some risk he debars himself from any right to com- 
plain if injury happens to him. A person does not necessarily 
assume the risk of the defendant’s megligent action, even if he 
knows of it. Thus, if A. knows that B. drives his cab carelessly, 
and that he has run down many persons, A. does not necessarily 





1 Cf. Bigelow on Torts, p. 328; Story on Agency, 9th ed., § 453 d, note 1. 

2 As Lord Halsbury, in Smith v. Baker, says, p. 337: If this were so, “no person 
ought to have been awarded damages for being run down in London streets. . . . No 
person could have crossed London streets without knowing there was a risk of being 
run over.” 
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voluntarily assume the risk of being knocked down, by simply 
crossing a street in which he knows B. to be driving. It is sub- 
mitted that the application of the maxim or defence must be 
limited to those cases where the plaintiff and defendant enter 
into some distinct relation towards each other, such as employer 
and employee, occupier of land and person entering upon the land, 
contractor and contractee, railroad and passenger, seller of article 
and person purchasing or likely to purchase or use. But where 
plaintiff and defendant are simply the members of the same general 
community, occupying no specific relation to each other, then each 
is bound to use ordinary care towards the other, and the fact that 
the plaintiff knows that the defendant negligently does something 
which may bring him injury, is not conclusive that the plaintiff 
has assumed the risk of the danger from that negligence. In other 
words, it is only when a plaintiff has a choice whether he will enter 
into a specific relation to the defendant that the maxim will apply, 
if he chooses to enter or continues in that relation with knowledge 
of the danger. Where the relation between plaintiff and defend- 
ant is forced upon the plaintiff by the defendant’s action, then if the 
plaintiff is hurt, even with knowledge of the danger, it does not lie 
in the defendant’s mouth to say, “‘ Yes, but you assumed the risk 
of my misconduct.” The plaintiff may well say, “It was not my 
choice. The danger and risk of making the choice was forced upon 
me by your action.” 

This, it is submitted, is the true explanation of cases like Thrus- 
sel v. Handyside! In that case, there being no connection be- 
tween the plaintiff and defendant except that the plaintiff happened 
to be working underneath the defendant’s servants, the fact that 
the plaintiff knew his position to be dangerous did not absolve 
the defendant from using due care to prevent injury, because 
neither party of his own choice had entered into any relation with 
the other, except that they happened to be working near each other. 
One party cannot force himself into such a relation with the other 
so as to allow him to say to the other, who is thus obliged to accept 
the relation, “If you stay in this position with knowledge, I owe 
you no duty.” Both have equal rights to be where they are, and 
between them the defence of Volenti non fit injuria has no place. 

Charles Warren. 


1 Thrussel 7. Handyside, 20 Q. B. D. 359 (1888). See note in Law Quarterly Re- 
view, IV. 239, and, for an example of this class of cases, cf. Mahoney v. Met. R. R., 104 
Mass. 73 (1870), and cf. an erroneous failure to distinguish it from cases of direct 
assumption of risk, in Dewire v. Bailey, 131 Mass. 171 (1881). 
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THE SURPLUS INCOME OF A LUNATIC. 


PART of the ancient jurisdiction of the Chancellor con- 
cerns the care of the persons and estates of persons of 
unsound mind.’ In the course of the exercise of this parental 





1 Whether it existed at common law or no is perhaps a purely academic question. 
It appears to have been first definitely formulated in the Statute of Prerogatives, 17 
E. IIL. chs. ix. and x. Chapter ix. of that statute gave the king the beneficial interest 
in the land of idiots, limited only by the duty of finding them “ their necessaries.”” For 
a collection of the authorities on this point, see Pope’s Law of Lunacy, p. 20, note (8) ; 
also Collinson on Lunacy, vol. i. p. 94. Chapter x. is more important, as containing a 
suggestion of the lines upon which the law in relation to both classes—lunatics and 
idiots — was at a later period laid down by the Lord Chancellors. It has been sug- 
gested to us that lunacy jurisdiction being prerogative rather than equitable, may not 
exist except by statute in some of the States; and that, the statute not conferring 
the special jurisdiction to be discussed in this article, difficulty might therefore be found 
in its exercise. In Kentucky (Nailor v. Nailor, 4 Dana, 339) ; Maryland (Corrie’s case, 
2 Bland Ch. 467); North Carolina (Latham v. Wiswell, 2 Ired. Eq. 294); Illinois 
(Dodge v. Cole, 97 Ill. 338); and Indiana (McCord z. Ochiltree, 8 Blackf. 15), it has 
been held that full lunacy jurisdiction exists in American Chancery Courts. Cf. in 
New York Brashen v. Van Cortlandt, 2 Johns. Ch. 264, 402; contra, Oakley v. Long, 
10 Humph. (Tenn.) 254. Where all jurisdictions are merged one would imagine that 
this jurisdiction could be taken without difficulty, on the ground stated in the cases 
above. In Massachusetts, where the lunacy jurisdiction is in the Probate Courts 
(P. S. ch. 139, especially §§ 29-34), the statute which would regulate this matter (§§ 39 ff.) 
is a mere paraphrase of the 17 Edw. II. ch. x., (1 Pick. Statutes, 381,) which gives the 
king this jurisdiction; and although arguments against such jurisdiction might be 
drawn from subsequent provisions of the Massachusetts Statute, §§ 33, 34, they would 
not be in the least as strong as the provision of 17 Edw. II. ch. x., that “the Residue 
beside their Sustentation shall be kept to their use,” which is omitted in Massachusetts. 
In this connection the forcible remarks of Holmes, J., in Minot v. Baker, 147 Mass. 348, 
where a similar objection was raised, are in point. ‘ The objections . . . to the juris- 
diction are purely historical . . . that although in England there was a remedy exist- 
ing alongside of the ordinary jurisdiction of the Chancellor, and practically reaching 
similar results, yet since this court has not the powers exercised by the sign manual, 
a will must be defeated and a trust must fail. . . . If it is possible to avoid such a result 
it is desirable to do so.” So in lunacy jurisdiction, it is desirable, if possible, to avoid 
a result which will leave the strongest moral duties unperformed. 

Fitzherbert’s definition of the term “ idiot,” or “ idiota,” as paraphrased by Stauneforde 
[Pr. Reg. 34], is quaint enough to be worth inserting here: “ And the maner of the tryall 
of hym to bee a foole naturall appeares in the sayd Matura Breuium, fol. 233; that is 
to say, yf hee cannot tell to twenty pence, or tell his age, or who was his father and 
mother, or such lyke thinges whereby it may appeare that he hath no kynd of under- 
standinge in that that is eyther for his profite or dammage. But if hee bee learned 
and apt to learne then is hee no ideot, as Maister Fitzherbert there thinkes, and Grene 
sayeth in Saver de Default, that if hee bee able to beegette eyther sonne or daughter hee 
is no foole naturall.” Grene, later C. J. of K. B., is the “ Seigneur Grene, le Sage Jus- 
tice” cited with respect by Thirning, C. J. (Bellewe, 142). 
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authority an interesting question has occasionally arisen which it 
is the purpose of this article to discuss, namely, what disposition 
is to be made of the surplus income of the lunatic remaining after 
every reasonable and proper expenditure has been made for his 
care and comfort? 

There are only a few reported cases in English jurisdictions, 
and scarcely any in the United States, defining the circum- 
stances under which the guardian of a lunatic may spend a por- 
tion of his ward’s income for objects not directly connected with 
the ward’s maintenance. These cases announce with more or 
less clearness a tolerably definite principle, though in a few the 
principle seems to have been wrongly applied. In emphasiz- 
ing one proposition all the authorities are agreed. That propo- 
sition is, that before any portion of his income can be devoted to 
other purposes, the ward himself must be provided with every 
comfort that he requires or to which he has been accustomed. 
There must be no economizing for the purpose of making an 
allowance to needy relatives, or in order to save something for the 
next of kin! But when the ward has been liberally provided for, 
if there is still a surplus of income, allowances may, under certain 
circumstances, be made to the lunatic’s relatives and to certain 
other persons. 


I, 


The only principle that can produce coherency or consistency 
in making such allowances is the principle laid down by Lord 
Eldon, in Ex parte Whitbread, 2 Mer. 99. Although it has not 
always been squarely followed by the courts, that principle, it is 
submitted, is this. Where there is no evidence of any settled 
intention of the lunatic before his insanity in regard to the matter, 
or of any intention formed during his rational moments, the court 
will presume that were the lunatic sane he would act in the mat- 
ter as any reasonable and ordinarily generous man would act 
under the same circumstances. In none of the cases, not even 
in those where the court professes to make “what the lunatic 
himself would do if he were sane,” the ratio decidendi, is any 
account taken of the idiosyncrasies of the lunatic, that is to say 





1’See remarks of Lord Eldon in Oxenden v. Lord Compton, 2 Ves. p. 69, 1793, and 
in Ex parte Whitbread, 2 Merivale, 99, 1816, and of Ames, J., May v. May, 109 Mass. 
at page 256, 1872. 
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whether he was extravagant or careful, liberal or mean. Unless it 
can be shown that there is some special reason why the lunatic 
would not, if he were sane, assist the particular applicants in ques- 
tion, the court will dispose of his surplus property in accordance 
with the views of a reasonable and ordinarily liberal man, though 
such views would never be entertained by the lunatic if he were 
sane. The courts will not hear evidence on the question how 
a miser or a spendthrift, if he were sane, would dispose of his 
surplus income. 

We proceed to trace the applications of the principle indicated 
above in the reported cases. The earliest adjudication on the sub- 
ject appears to be an order of Lord Thurlow’s in Re Cotton. There 
is no complete report of the case. The only information to be had 
about it is contained in a reporter’s note to Ex parte Whitbread, 
where the order is merely said to have overruled an objection to a 
Master’s report allowing maintenance from the lunatic’s income to 
his relations generally, “ without specifying the proportions which 
were meant to be granted to the relations respectively.” The 
Chancellor’s reasons are not stated. And all trace of this case 
seems to have been lost; for in 1 Collinson on Lunacy, 246, in 
1812, it is said: “ When any of the relations of a non-compos are 
dependent on him, whom he is bound to provide for according 
to the claims of nature, though not in law, and for whom he pro- 
vided when of sound mind, the Chancellor cannot direct a specific 
allowance for their support, but their expenses will be included in 
the general charges of the establishment, and the maintenance of 
the non-compos regulated accordingly.” 

The next case, which is the leading English case on the subject, 
is Ex parte Whitbread, in the Matter of Hinde, 2 Mer. 99, 1816. 
The case came before Lord Eldon, on objections to a Master’s 
report, the grievance being the smallness of the proportion of the 
lunatic’s surplus income allowed to the petitioner, a niece of the 
lunatic. The facts are very obscurely stated. No order was made 
on the petition, but the Chancellor discussed somewhat at length 
the principle on which such allowances are made. His language 
at first seems to make the test question, What would Zhzs lunatic 
do if he were sane? . . . “ The court,” says he, (p. 100), “ look- 
ing at what it is likely the lunatic himself would do, if he were 
in a capacity to act, will make some provision out of the estate 
for those persons” [the relatives]. But the next sentence of the 
opinion shows that the test that Lord Eldon intended to lay down 
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is not what the particular lunatic with whose estate he is dealing 
would have done if he had been sane, but what any reasonable 
man of the same condition in life with the lunatic would do under 
the circumstances. He says, “So where a large property devolves 
upon an elder son who is a lunatic, as heir-at-law, and his brothers 
and sisters are slenderly or not at all provided for, the court will 
make an allowance to the latter for the sake of the former; upon 
the principle that it would naturally be more agreeable to the 
lunatic, and more to his advantage, that they should receive an 
education and maintenance suitable to his condition, than that 
they should be sent into the world to disgrace him as beggars.” 
Thus it is what would “ naturally ” be more agreeable to the luna- 
tic, that the court considers; that is, what would be agreeable to 
the normal man, with average notions of obligations to relatives 
and to society, and not what would be agreeable to a man who is 
what this lunatic was before his insanity. 

Such then is Lord Eldon’s rule. In the later English cases the 
expressions used by him are retained. But in almost all the cases 
it is clear that the sole test and sole limitation is that of the normal 
sane person in like circumstances. As the cases are very few and 
indicate interestingly the development of the principle, we proceed 
to consider them at some length. The order is chronological. 

Two interesting classes of cases are omitted as not directly in 
point. 

(A.) Those cases where the expenditure purports to have been 
upon the lunatic himself. It is obvious that a court can go far in 
allowing an infant or a lunatic to maintain a large establishment 
for the sake of the support of a family of brothers and sisters, upon 
the ground that such is really the best way to spend the ward’s 
money upon himself. For instance, in Wellesley v. Duke of Beau- 
fort, 2 Russ. 1, 1827, at p. 28, Lord Eldon says: “In many great 
families the eldest infant is in possession of a Jarge property; the 
younger infants have some little property; and in such a case the 
court does not measure the duty of maintaining the eldest child 





1 Indeed, the latter test would fail utterly in many cases where the facts were scanty. 
For instance, the lunacy might have been congenital, and a court could scarcely go into 
the question of heredity. And so also where the insanity was gradual, it would he diffi- 
cult and dangerous to endeavor to distinguish sane characteristics from generosity 
or meanness which were really symptoms of the approaching disease. This danger 
especially furnishes a strong argument for the more general test laid down by 


Lord Eldon. 
63 
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by looking at him only. And it considers that it is for his interest 
that his brothers and sisters should be brought up in respectable 
stations; ” and he goes on: “ We will go the length of giving them 
maintenance out of his provision as a part of the maintenance 
made for him, though to be applied to them.” 

And so in Re Weld, 20 Ch. D. at 457, (C. A.) 1882, Jessel, M.R., 
speaking of “an allowance without account made by the court to 
a person in a fiduciary position,” says: “The purpose for which 
the allowance is made is defined, and there are no doubt many 
cases, especially in the Chancery Division [as opposed to Lunacy], 
where such an allowance is purposely made larger than is wanted 
for the purpose named, with the object of indirectly benefiting the 
person to whom the allowance is made, the court having no juris- 
diction to benefit that person directly. A very common instance 
is the case of a man of large fortune leaving an infant eldest son, 
who takes the great bulk of his property, but leaving an insufficient 
provision for his widow and younger children. . . . When such an 
allowance is made of course no account is asked for, so long as the 
establishment is kept up and the children are properly maintained.” 
And a little farther on he speaks of seeing that “the school bills 
of the children” are paid, showing that the court acts on the 
assumption that its allowance is of to the ward. 

To this class also belong cases where the legal duty of the ward, 
é. g. to support his wife and family,! is liberally performed by the 
court for him.? 

It is evident that this class of cases sometimes, as in Re Weld 
itself, presents the singular and unpleasant spectacle of a court 
attempting to cheat itself, and to do indirectly without limit, what 





1 The Statute of Prerogatives, upon which jurisdiction in Lunacy substantially de- 
pends, requires the expenditure of the lunatic’s income not only upon his maintenance 
but upon that of his family. For a definition of family, as used in statutes, see the 
remarks of Kenyon, C. J., in Rex v. Darlington, 7 T. R. 797 (1792) ; Woodworth z. 
Comstock, 1o Allen, 425 (1865), authorities in 7 Am. & Eng. Enc. of Law, 803, and the 
law dictionaries, such as Bouvier. The interpretation of the word in wi//s is to be 
distinguished. 

2 This class comprises the following cases among others (the list is not intended 
to be exhaustive) : Bird v. Lefevre, 4 Bro. C. C. 100 (1792) (Income of paralytic imbe- 
cile paid to wife for maintenance of family) ; Conduit v. Soane, Re Gandy, 5 Myl. & C. 
111 (1840); Nettleshipp v. Nettleshipp, 10 Sim. 236 (1839) (Husband and wife, main- 
tenance); Edwards v. Abrey, 2 Ph. 37 (1846) (Husband and wife). s.c. 15 L. J. 
N. Ss. Ch, 404, and 10 Jur. 650 (the reports differ materially). Re Senate Resolution, 
21 Pac. Rep. 485 (Colo. Allowance to wife). e Leach, 12 So. 126 (La.); Hallett v. 
Hallett, 34 N. E. 740 (Ind.). 
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it is the purpose of this article to show may be done directly within 
certain safe limits. One would think that a court would not rest 
easy in granting an allowance for the use of A, which it may do, 
to be spent for the use of B, which it says is wrong; and yet it 
winks at B’s profit, and (20 Ch. D. at 457-58) takes away the allow- 
ance when B’s bills are not paid. 

(B.) Those cases where the court carries out for the lunatic 
definite enterprises begun or planned before his incapacity. Here 
also the considerations which furnish the ratio decidendi for the 
principal class of cases under discussion often effect and in- 
crease the liberality with which the court carries out the ward’s 
wishes. 

“We often,” said Cotton, L. J., in Re Whitaker, L. R. 42 Ch. D. 
at 126, “give out of the personal estate of a lunatic that which 
is mere bounty. That generally occurs in the case of charities 
where the lunatic has himself, while he was of sound mind, sup- 
ported institutions of a charitable nature.” 


II. 


The first reported case after Ex parte Whitbread is — 

1828. x parte Haycock, 5 Russ. 154. 

This was a petition presented by the committee praying a refer- 
ence to the Master, to approve of a proper allowance for four ille- 
gitimate children of the lunatic and for their mother.2. The Lord 





1 This class comprises the following cases among others: Re Frost, L. R. 5 Ch. 
App. 699 (1870), Re Jodrell, Shelford on Lunacy, 161 (1828) ; Re Mackenzie, 43 L. T. 
681 (1880); Hambleton’s Appeal, 102 Pa. State, 50 (1883). In this case an old man 
without children, having a large estate, took his nephew and the nephew’s family to live 
with him, paying all the expenses of the establishment and a salary to the nephew. 
Gordon, C. J., for the court, said that there was every reason for continuing the 
arrangement the lunatic had made when sane. Halsey’s Appeal, 13 Atl. R. 934 (1888). 
Here the inquisition of lunacy found A, B, C and D to be the wife and three children 
of the lunatic, and the lunatic’s property was applied for their benefit accordingly. The 
real and prior wife and a son by her turned up and made claim. Gordon, C. J., citing 
Hambleton’s Appeal, said that the court would at any rate have ordered “ the commit- 
tee to provide for the lunatic and the family which he then (¢. ¢. at the time of inquisi- 
tion found) had about him.” Ae Strickland, L. R. 6 Ch. App. 226 (1871) ; Re Heney, 
2 Barb. Ch. 326 (1847). So Re Whitaker, supra, may by some be considered to belong 
here. 

2 In argument two unreported cases were cited, Zx parte Galpin, “in which a 
gross sum had been allowed for the benefit of illegitimate children” (out of in- 
come ?); and £x parte Spurrell, in which a yearly sum had been appropriated for their 
maintenance. 
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Chancellor Lyndhurst made the reference prayed, for the allow- 
ance to the children, but “declined to extend the order to their 
mother.” 

1830. Re Freak. Shelford on Lunacy, 160. 

In this case the income of the lunatic was divided, 4§ going 
to four married children and the children of a deceased child. The 
report states merely the facts, but the context in Shelford indicates 
that the practice had become well established at this date. 

1831. Re Windsor. Shelford on Lunacy, 159. 

Here the lunatic, with a surplus income of £800, was tenant for 
life, remainder to petitioner —a child of eight— who was being 
supported out of his mother’s income of £40. It appearing that 
“the lunatic was every other day capable of expressing his wishes 
as to the application of his property, Lord Chancellor Brougham, 
although he recognized the doctrine of Lord Eldon, . . . refused 
to make the order prayed.” 

Clearly it is no part of the law to do for the lunatic what he 
can do for himself, as this man could. 

1836. Re Drummond, 1 My. & Cr. 627. 

Here out of a total income of £5500, and a surplus income of 
£5000, £2000 had beenappropriated to the support of the petitioners 
— two daughters of the lunatic —and for the keeping up of his 
house and establishment for them. One of the daughters being 
about to marry, the Master certified that a proper rearrangement 
of the income would be made by allowing 41500 per annum for 
the unmarried daughter and the establishment, and £1000 down 
by way of advance, and £1000 per annum to the daughter about to 
marry. The Lord Chancellor (Cottenham) allowed the report, 
directing “that the sum allowed for the maintenance [of the 
daughter about to marry] should be settled to her separate use.” 

This case and the three cases in the note! may perhaps be con- 
sidered instances of the legal obligation to support the immediate 
family of the lunatic (cf. Viner’s Abr. Tit. Ideot); but it is clear 
that in supplying an annual income to daughters who marry off, 
_ the court goes somewhat beyond that, for they are then no longer 
part of the lunatic’s family. Rex v. Darlington, 7 T. R. 797. 

1836. In the matter of Blair, 1 Myl. & Cr. 300; s.c.5 L. J. 
N. S. Ch. 150.? 





? Re Baker (1830); Re Craven (1830); Re Goldsmid (1835), -—three similar un- 
reported cases, — are mentioned in a note to this case. 
2 There is some head-note law in the L. J. report. 
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Here the lunatic had an income much greater than was neces- 
sary to support her comfortably. One of her nephews, an adult, 
had an income of 4300 per annum; the other, a clergyman, had 
£288 per annum. Yet the Lord Chancellor (Cottenham) allowed 
each of the nephews 4150 a year out of the lunatic’s estate. The 
nephews were next in remainder to the lunatic under a family set- 
tlement. The court cited Ex parte Whitbread, saying that such 
cases were to be treated with the greatest caution. Nothing was 
said about treating the allowances as advances, possibly because 
the beneficiaries were practically the only persons entitled in 
remainder. 

1838. Re Creagh, 1 Dr. & Wals. (Irish Ch.) 323. 

In 1793 R. C. was found a lunatic. Out of his income of £2500 
he had been cared for, and all incumbrances on his estate paid off. 
His maintenance had been £400 per-annum, and the Master found 
that he was incapable of receiving additional comfort. After 
several references to a Master to inquire into the circumstances of 
the nephews and nieces, next of kin, the question came on before 
Plunket, L. C., of confirming a report recommending allowances of 
4100 to each of seven nephews and nieces who were either “ pos- 
sessed of small properties subject to incumbrances, which if called 
in would swallow up” everything, or were totally without means. 
The order was made accordingly. 

The excellent argument for the petitioner relied upon the test of 
Ex parte Whitbread, supra, and apparently the order was confirmed 
upon that ground, for there is no opinion. 

1840. Re Earl of Carysfort, Cr. & Ph. 76. 

Here the lunatic’s income was £10,000, his surplus income 
£8400. John Wright had lived with the lunatic as personal ser- 
vant from 1817, when the commission issued, to 1840, when, his 
“age and infirmities having rendered him incapable of giving that 
attention to the lunatic which his malady required,” the committee 
proposed a pension of £60. The Master submitted the question to 
the judgment of the Lord Chancellor (Cottenham). The next of 
kin consented. The Lord Chancellor thought the proposal “ very 
reasonable,” but asked for precedents; none were furnished, but it 
appearing that the committee “ were satisfied that the allowance 
was one which the lunatic, if he should ever recover, would approve, 
the Lord Chancellor made the order.” 

This illustrates the way in which the true principle is confused 
by the incorrect habit of judging what the special lunatic would 
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do. Here two hypotheses are possible: (a) That the committee 
knowing the circumstances report that a reasonable man would 
pension such a servant. No one would quarrel with such a result, 
and that seems on the whole to be what was meant. (0) That the 
committee, knowing that the lunatic when sane was exceptionally 
generous, think that he would make an allowance here, although 
the ordinary man would not. That, it is submitted, would be 
wrong. 

Note that the case effectually disposes of any notion that this is 
a right of relatives, a kind of prior enjoyment of their inheritance, 
like Henry V.’s experiments with his father’s crown, —a corollary, 
as it were, to their right as next in succession. Here the benefi- 
ciary was in no way of kin to the lunatic. For the same reason it 
was obviously impossible that the allowance should be treated as 
an advancement. 

1842. Ex parte Fowler, 6 Jur. 431. 

This was a petition of the committee upon the marriage of the 
only daughter of the lunatic, praying a reference to the Master 
of the question of an allowance for her outfit and an additional 
annual allowance. The Lord Chancellor (Lyndhurst) made the 
order prayed, upon the terms of the daughter settling what might 
eventually come to her as heir-at-law or next of kin of the lunatic; 
the Master to approve of a proper settlement. Nothing is said one 
way or the other about treating the allowance as an advancement. 
Similar orders had been made, one by Brougham, L. C., the other 
by Cottenham, L. C., in Ex parte Drummond, 1836, both unreported 
cases cited in the principal case. 

1844. Re Grove, 13 L. J. N.S. Ch. 262. 

This was a petition by the committee, sister and sole next of kin 
of a lunatic, for the increase of an allowance for the maintenance of 
the lunatic on the ground that there were illegitimate children 
of a deceased brother of the lunatic to be supported. ‘The Lord 
Chancellor (Lyndhurst) said that although the court would increase 
the allowance of a lunatic for the purpose of making a better pro- 
vision for his illegitimate children, yet the circumstance of there 
being illegitimate children of a brother of the lunatic would not 
induce the court to increase the allowance.” 

Clearly it was here intended and understood that the expenditure 
should not be even indirectly upon the lunatic. Clearly, also, the 
test is that of the average man, for the Lord Chancellor disregarded 
a suggestion of the petition “ that the lunatic would no doubt have 
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also contributed toward their support, if she was not incapable of 
doing so.” The proposition of the case is that the court cannot 
be sure that the average Englishwoman would consider that her 
brother’s bastards had any claim upon her.! 

1844. x parte Lenehan and O’Geran. Re Hennessy, 1 J. & 
La T. (Irish Ch.) 29. 

A creditor of a brother of the lunatic applied to have the brother’s 
allowance impounded. Sugden, L. C., merely said, “ I cannot give 
it to his creditors: it is given to him in order to enable him to live 
in a respectable manner.” 

Whatever ought to be done in ethics, it is clear that the average 
man would support his brother, and not clear that he would pay his 
debts. It follows that the creditors should have no standing, how- 
ever large the allowance, and so are the subsequent cases. Re 
Weld, zzfra. 

1845. Re Earl of Laneborough, 7 Ir. Eq. R. 606. 

Here two children were entitled in remainder to one of the luna- 
tic’s estates. Their mother petitioned for an allowance for their 
maintenance out of a surplus apparently ample. The opinion of 
Sugden, L. C., is very short and unsatisfactory. It is as follows: 
“T cannot do this. It is out of all order and without precedent. 
It is to take one man’s money and give it to another.” The motion 
was unopposed, the committee appearing by counsel. It would 
seem that there must have been some special circumstances un- 
reported, for the decision is certainly inconsistent with Re Creagh, 
supra, and with the clear English rule, which shows special favor 
to those in remainder. Re Sparrow, zufra. 

1846. Re Thomas, 2 Ph. 160. 

This was a petition for a reference of the subject of the purchase 
of a West India estate worth £2000, for the lunatic’s son, out of 
the corpus of the lunatic’s not very large estate. Cottenham, 
L. C., “I never heard of sucha thing. . .. If you can find any prece- 
dent . . . you may mention it again; but if there is none I shall 
certainly not make one.” It would seem from the report that the 
corpus, having in view the lunatic’s condition, could not safely be so 
diminished. 

1847. Re Clarke, 2 Ph. 282. 

Here the lunatic was tenant for life, remainder to his next 





1 But compare Bradshaw v. Bradshaw, 1 J. & W. 647, 1820. Increase of main- 
tenance of an infant for the benefit of an illegitimate brother, born of the same father 
and mother, who was unprovided for. 
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brother. The surplus income was £2300. The lunatic had a 
father, mother, and sister in comparatively reduced circumstances, 
and two brothers who “had increasing families with incomes of 
about £230 each.” Lord Lyndhurst had allowed £350 to the father, 
4350 to the next brother, £100 to the younger brother, and on the 
death of the father had, it appears somewhat obscurely, ordered 
the Master to divide the father’s share between the brothers. 
Cottenham confirmed the Master’s report with reluctance, disap- 
proving of the extent to which the practice had been carried. A 
sum of £508 for permanent improvements he disallowed. “If,” 
said he, “ the remainder-man had been the son of the lunatic there 
might have been some ground for it; but I cannot sanction pay- 
ments . . . which are to benefit his brother.” 

The case illustrates more than is usual the reluctance with which 
the court acts. The rule to-day would seem to be more liberal. 
Re Sparrow, infra. 

1863. Ju re Croft, 32 L. J. (Ch.) 481. 

This was a petition of a gentleman residing out of the jurisdic- 
tion of the court, the first cousin and one of the two only next of 
kin of the lunatic praying for an allowance out of the lunatic’s 
surplus income. The lunatic had £1300 per annum; the petitioner 
was in great distress. 

Knight Bruce, and Turner, L. JJ., on the authority of the cases 
in Meriv. & Myl. & Craig, granted the petition. Knight Bruce was 
inclined to decide the case on its own peculiar circumstances, 
without reference to authority and without: making any precedent. 
4100 per annum was allowed to the petitioner, but the allowance 
was treated as an advancement. 

1878. Re Bryce, 4 Victoria (Australian) L. R. Equity, 111. 

This case is obscurely reported, neither the lunatic’s means nor 
those of the petitioner, his wife, being stated. There was a fund 
in court of 42163, not the lunatic’s whole property, out of the 
corpus of which the petitioner desired £250 with which to go into 
the millinery business. Molesworth, J., refused the request, but 
gave costs out of the fund. The lunatic when sane had allowed 
his wife £3 per week, and that allowance was continued. 

1880. Re Harris, 49 L. J. N. S. (Ch.) 327. 

This was a petition under the Lunatic Asylum Act, 1853, by the 
managers of a county lunatic asylum for the payment out of the 
property of the lunatic in court of arrears of maintenance since 
1850. It was opposed. Cotton, L. J., held (1) that this was 
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simply a debt of the lunatic (Re Marman’s Trusts, L. R. 8 Ch. D. 
256); (2) that the court would therefore not order the payment of 
more than six years of arrears. 

Here Ex parte Whitbread and analogous cases were not cited, 
nor was their principle urged upon the court. Had it been, it is 
submitted that the result might have been different, if (as does not 
appear) there had been a surplus of the lunatic’s estate. For, it 
may be argued, the average man would not set up the statute of 
limitations against such a claim; even if the service had been pro- 
fessedly gratuitous, he would pay something, and that the court 
should do for him. As a creditor the petitioner has no case. It 
should not follow, as the court here assume, that he is remediless. 

1882. Re Weld, 20 Ch. D. 451, C. A. 

In this case a heavy allowance was made to the lunatic’s brother 
for the keeping up of Lulworth Castle, the family estate, and for the 
maintenance of the brother and two sisters. The brother became 
bankrupt, having attempted to mortgage the arrears of his allow- 
ance. Jessel, M. R., said that though rendering no account, the 
brother received the money in a fiduciary capacity, and it followed 
that he could not make a valid mortgage, and, as a general rule, 
ought to be removed if he tried to. A bill for wines,! and other 
bills for supplies furnished to Lulworth Castle, were considered 
proper payments to be made out of the arrears of allowance. 
Nothing went to the mortgagee or the trustee in bankruptcy. 

This seems to follow Re Hennessy, 1 J. & La T., 29, supra, 
p. 481. The nature of the interest which the recipient of such an 
allowance has, is discussed more at length below. 

1882. Re Sparrow, L. R. 20 Ch. D. 320 (C. A.). 

Here the petitioner, a clergyman aged twenty-eight, with an 
income of £100, and a curacy worth £120, was nephew and heir- 
at-law of the lunatic, entitled in remainder to the entailed estates, 
and one of many next of kin, several of whom opposed and insisted 
that such allowances were never made except with the consent 
of all concerned. They also said that if any allowance should be 
made it must be treated as an advancement, and insurance ef- 
fected. The surplus income was £2000. Jessel, M. R., said that 
he could and would make the allowance of £500 prayed for; and, 
the petitioner consenting, the estate tail was ordered to be barred 





1 Per Jessel, M. R. “I am not sure that they are rightly called articles of 
luxury.” 
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so far as to let in a charge of that amount, payable to the lunatic’s 
executors, in lieu of treating the allowance as an advancement. 

In 1884 the same case came up again, in Re Beridge, 50 L. T. 
N. S. 653, C. A. (Sparrow, the lunatic, seems to have had his 
name changed to Beridge in the zzterim). It appeared that the 
nephew’s private income of £220 had increased to £300, and 
that he had married and had a son, thus practically destroying the 
~hances of the next remainder-man in tail, who had opposed the 
previous petition, but who now assented. The petitioner prayed 
an increase of his allowance to £1000. Other next of kin op- 
posed. Baggallay, L. J., said that the question was, ‘“ What would 
be a reasonable allowance to enable the nephew to maintain 
his position of a clergyman . . . without any cure, . . . a married 
man with one child, and who possibly may have more children.” 
Cotton, L. J., dissented from any allowance, on the ground princi- 
pally that so large an allowance charged by way of mortgage would 
leave the estate unwisely incumbered at the lunatic’s death. 
Lindley, L. J., said that they did not differ in principle, and that to 
him some addition seemed only reasonable, considering the peti- 
tioner’s prospects and “the large [family?] living we have heard 
of,” to which, it seems, the clergyman might hope to present 
himself. The allowance was increased to 4700. 

Cotton’s argument, although cogent, goes rather to show the 
viciousness of treating the allowance as an advancement, and of 
making such a beneficiary mortgage his future. 

1882. Ju ve Evans, L. R. 21 Ch. D. 297 (C. A.). 

Here the lunatic had a surplus income of £975 after his mainte- 
nance in the asylum was provided for. The petitioner was worthy, 
being a clergyman eighty-one years of age, with eight dependent 
children and no means, reduced to indigence through no fault of 
his own by the Disestablishment of the Irish Church. He was one 
of eight first cousins and next of kin, another of the eight being 
heir-at-law. It did not appear that the lunatic had ever heard of 
him. Jessel, M. R., commented upon that fact, but said that it 
made no difference. He decided the case upon the absence of any 
claim, legal or moral, of a mere cousin. ‘ South of the Tweed, that 
is not, I believe, considered to constitute a strong claim... . It has 
never been said that . . . it is to be presumed that it is a matter of 
interest to him [the lunatic] what becomes of his first cousins.” 

The only comment necessary to make upon this decision is, that 
it probably accurately expresses the extent of the average Eng- 
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lishman’s feeling of obligation to his cousins. In a Scotch clan, 
as the Master of the Rolls intimates, a different obligation would 
be felt. Probably in this country, in New England at least, an 
average man who had an income of £925 ($4600), which he could 
not reasonably spend, would arrive at a different result. It may 
be doubted, therefore, whether an American court would follow 
Re Evans. 

1884. Re Robinson, 27 Ch. D. 160 (C. A.); S.c. 53 L. J. Ch. 
986. 

An annual allowance of £60 by way of alimony, was after the 
lunacy of the husband provided for by an order inlunacy. The wife 
sold and her assignee mortgaged the allowance. The assignee and 
mortgagee petitioned for its payment to the latter. Baggallay, 
L. J., said that he preferred to treat it as an allowance in lunacy, 
given out of “charity,” so to speak, the reason for which did not 
exist after assignment, and the payment of which, therefore, 
“ought no longer to be sanctioned.” Cotton and Lindley, L.JJ., 
agreed with Baggallay on this point. 

1888. Re Darling, L. R. 39 Ch. D. 208, C. A. 

Here the gross income was £1647, the surplus income £857, after 
continuing certain annual allowances made by the lunatic while 
sane to three of his first ten cousins and next of kin. The Master 
recommended an increase of these allowances, and also allowances 
to three other first cousins, all six being in extremely narrow cir- 
cumstances. Counsel attempted to distinguish the case from Re 
Evans, supra, on the ground that here there was no opposition. 

Cotton, L. J., distinguished as a separate class “‘ those cases in 
which an allowance has been made by the court in favor of a per- 
son who is the next successor to the lunatic’s estate, for it is,” he 
said, “the interest of every possessor of an estate that his suc- 
cessor should be educated and brought up in such a manner as to 
enable him to fulfil the duties attaching to the ownership of the 
estate.” He added that Re Evens rendered it unnecessary to go 
into the question, and that consent or opposition should have no 
weight in any case. Fry, L. J., said: “I am by no means satis- 
fied that if the lunatic were of sound mind he would have made 
any further allowances to these relatives.” No allowances were 
made. 

Fry’s ambiguous remarks may or may not indicate that he 
thought any special generosity or penuriousness of the lunatic 
when sane ought to be taken into account. Cotton’s point of 
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the “ interest ” which a landed proprietor has in his successor’s fit- 
ness is apt to indicate the basis of the jurisdiction, for clearly it is 
not “interest,” in any legal sense, in the man who will stand in his 
shoes, but rather the custom of ordinary and reasonable English- 
men to provide for their heirs or successors. Notice how the law 
hardens. After Re Evans, supra, and this case, first cousins have 
probably no chance in England. On the other hand, nephews have 
on the authorities a strong case. 

These are all the English authorities. 

In America the case of Re Willoughby, 11 Paige, 257 (1844), 
is the only one that goes into.the matter at all, although cases 
like Hambleton’s Appeal, 102 Pa. St. 50, and Halsey’s Appeal, 
13 Atl. R. 934 (see p. 477, supra), approach the line between 
Class B. and the principal class of cases. Xe Willoughby, how- 
ever, is explicit; and the matter is carefully considered by the 
distinguished Chancellor. 

1884. Jz ve Willoughby, a lunatic, 11 Paige, 257. 

The case was a petition by the wife of a lunatic for an allowance 
out of his income to support her daughter by a former marriage. 
The wife was the lunatic’s guardian or ‘“‘ committee.” 

The Chancellor, Walworth, said: ‘“ How far the court ought to go 
in making provision out of the estate of a lunatic for the mainten- 
ance of the relatives of such lunatic who have no legal claims upon 
him or his estate, has never yet been determined. It has frequently 
been decided, however, that where the income of the estate is large, 
so as to be much more than sufficient for the support of the luna- 
tic and of those members of his family for whom he is bound 
by law to provide, the court may make an allowance out of such 
income‘to his near relatives who are in need of assistance. This 
is done almost as a matter of course in reference to the children of 
the lunatic or other descendants who are presumptively entitled to 
his estate in case of his death, and where there is but little or no 
hope of his recovery. I know such orders have been made by this 
court within the last fifteen years in three or four different cases, 
where the estates were large, and the incomes much more than suf- 
ficient for the support of the lunatics and of all those who had a 
legal claim upon such lunatics for support and maintenance. But 
my present recollection is that in all those cases i required the 
adult children, who were competent to support themselves, to give 
a stipulation that the amounts advanced to them respectively should 
be brought into hotchpot upon the death of the lunatic, if any part 
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of his personal estate should come to them under the statute of 
distributions. This principle of considering the allowance as an 
advance, to be brought into hotchpot in distribution, has not, how- 
ever, been extended to children of the lunatic who were sickly or 
decrepit, so as to give them a special claim upon the estate of the 
lunatic. The court, in such cases, acts for the lunatic, and in refer- 
ence to his estate, as it supposes the lunatic himself would have 
acted if he had been of sound mind.” 

The Chancellor made no allowance, being satisfied that the step- 
daughter was not deserving, but expressed his entire conviction 
that the law would warrant one in proper circumstances, and cited 
Re Earl of Carysfort (supra, p. 479) with approval. 

1891. ReS.T.H. Suffolk, Mass. probate files. 

In this case, the lunatic being amply provided for, an allowance 
of $350 per annum was made to his father. There is difficulty in 
explaining this upon any other ground than that set forth as the 
vatio dectdendt of the cases above. An account of the case is given 
at length in a note.! 





1 Petition. Repectfully represents W. B. D. that he is guardian of S. T. H., an in- 
sane person heretofore committed by said court to the McLean Asylum. That said 
ward has no wife, children, issue, or mother living. That his only heir-at-law apparent 
or presumptive is his father, L. F. H., of . . . who is aged, and in destitute circum- 
stances, and in feeble health. That the only heirs-at-law apparent or presumptive of 
said L. are the following: [Two sons beside the lunatic; seven children of a deceased 
daughter.] That the estate of said ward, so far as can be ascertained, will be more 
than sufficient for his suitable maintenance during his life, and that it is his desire that 
some suitable provision may be made for the support of his said father. Wherefore 
your petitioner prays that he may be authorized to pay to said L. F. H... . for his 
support a sum not exceeding $350 per year, payable in monthly instalments, until fur- 
ther order of this court, and that the same may be allowed your petitioner as a charge 
against the estate of his ward in his accounts with said estate. — W. B. D., Guardian. 

Assent of two other sons and the one of the seven grandchildren who was of age. 

Decree, —“ And it appearing to the court that it is the desire of said ward and for 
his benefit that said provision be made for the support of his father, it is decreed,” &c. 
[following prayer ].— John W. McKim, March 16, 1891. 

A man’s father is not a member of 4zs family. 

By P. S. ch. 84, § 6 (Stat. of 1793, ch. 59), kindred of Jaufers, ascendants or descend- 
ants, living in this State, and of sufficient ability, shall be bound to support such pau- 
pers. By §§7 ff. proceedings in the Superior Court are provided, and that court can 
assess such weekly sum as it shall deem reasonable and sufficient upon the said kin- 
dred. This applies apparently only to persons standing in need of public relief, 
Hutchings v. Thompson, 10 Cush. 239; cf. Groveland v. Medford, 1 Allen, 23; and 
little if any more than a pauper’s allowance seems to have been. In Templeton v. 
Stratton, 128 Mass. 137, $1.50 per week was assessed. The principal case would, there- 
fore, seem to be a precedent of the kind of allowance discussed in this article. 

For this case we are indebted to the kindness of Hon. W. B. Durant of the Boston 
bar. It may be mentioned that the allegation of the ward’s desire is not to be under- 
stood as indicating any interval of sanity. 
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There is one recent English case which does not properly belong 
in the list,! and which yet deserves special mention. In Re Whita- 
ker, L. R. 42 Ch. D. 119 (C. A. 1889), a sudden attack of angina 
pectoris had cut off a merchant who was in the act of changing his 
will. As a result Whitaker, already a rich man, got £400,000 
which the testator intended for the petitioner. Recognizing some 
imperfect obligation, he gave the petitioner a voluntary promissory 
note for £50,000, and had, when he became insane, paid three 
yearly instalments of £5000 each. The beginning which he had 
made, and his expressions in semi-lucid intervals, showed that he 
had had a clear intention to pay the whole sum, and this intention 
the court carried out, repudiating all the while every suggestion of 
legal obligation. “It is,” said Lindley, L. J., “a debt of honour, 
not in the sense of a gambling debt, which I consider a debt of dis- 
honour, but a debt of honour which this court ought to recognize.” 
Accordingly the court ordered payment out of the lunatic’s przn- 
cipal. How far they would go in cases where they had no sane 
intention to guide them, one cannot of course tell. It would take 
a strong case; but, given a strong case, there seems to be no 
good reason against such payments,? and the court has crossed 
the Rubicon, and faced the bugbear of “giving away another 
man’s money,” in paying out Whitaker’s principal on such a 
claim as this. 


III. 


In the conventional standards of the so-called imperfect obliga- 
tions, which are the standards that the courts are really applying 
in these cases, the claims of near kindred undoubtedly stand high. 
But the normal man certainly does not for this reason limit his 
benevolence to his relations, and Fx parte Haycock, Re Earl of 
Carysfort, and Re Willoughby, sapva, show that the court will 
impose no such limitation. It would be equally an error, however, 
to infer that the court in these cases acts like a board of charity, 
to canvass the merits of any person who thinks that he deserves a 





1 It should be in class B, supra. 

2 Suppose, for example, A has an aged mother, and, expecting to survive her, makes 
his will, leaving all his property to a clergyman. Suppose the clergyman, who was 
expected to devote the money to purposes of general benevolence, becomes a lunatic 
before learning of his legacy. Could not the court keep the mother out of the poor- 
house? And if the lunatic’s other property would keep him from want, would the 
court shrink at spending the principal of this legacy on the testator’s mother if it 
became advisable to do so? 
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share of the lunatic’s surplus income, and it is obvious that no 
court could safely extend its jurisdiction so far as to carry the test 
of the normal man to its logical extreme.! The decisions, however, 
furnish no authoritative rule for drawing the line. On the one 
hand, it is clear that the class of possible beneficiaries is not lim- 
ited to relatives of the lunatic; on the other hand, it seems equally 
certain that the applicant must bring strong proof to move the 
court. For, as Bowen, L. J., said in Re Darling, supra, “ jurisdic- 
tion to make allowances . . . ought to be exercised with the utmost 
jealousy.” And one may tentatively suggest, as a general rule, 
that wherever the applicant is a near relative, legitimate or illegiti- 
mate, or where he has at some time been in intimate personal 
relations with the iunatic, the court may, in proper circumstances, 
make the allowance. In extreme cases the court might go farther, 
but should tread such paths with caution and jealousy. 

The rules for determining what are proper circumstances to 
entitle an applicant to an allowance are equally vague. Abso- 
lute indigence is clearly not essential. On the contrary, an heir- 
at-law, the next in remainder, or the brother who keeps up a 
family estate (cf. Re Weld, supra) may be kept in luxury. What 
would be an ample allowance for a day laborer (Re Croft, supra) 
has not been increased because an adequate allowance for a clergy- 
man was larger. (Re Blair, Re Sparrow, supra.) In Re Blair £150 
each was given to two nephews with incomes of £300. In Re 
Sparrow the applicant finally got 4700 per annum, bringing. his 
income up to £1000; and the general test seems to be there 
well laid down by Baggallay, L. J. ‘“ What,” he asked, “ would 
be a reasonable allowance to enable the nephew to maintain his 
position?” 

Another question which has arisen deserves serious considera- 
tion. Under what circumstances is assistance rendered in the 
exercise of this jurisdiction to be treated as an advancement, and 
brought into hotchpot if the lunatic (as most lunatics do) dies 
intestate ? 

The law of advancements in England is still determined by sec. 5, 
chap. 10, of 22 & 23 Car. IL, the Statute of Distributions, and by 
the judicial interpretations of that Statute. Sec. 5 reads, ... “ And 
all the residue by equal portions to and amongst the children of such 
persons dying intestate . . . other than such child or children [not 





1 For instance, a lunatic may have given annually in charity $1000, each year to a 
different charity. The court cannot very well continue that, it would seem. 
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being the heir-at-law] who shall have any estate by the settlement 
of the intestate, or shall be advanced by the intestate in his life- 
time by portion or portions equal to the share which shall by such 
distribution be allotted to the other children to whom such dis- 
tribution is to be made. And in case any child other than the 
heire-at-law who shall have any estate by settlement from the 
said intestate or shall be advanced by the said intestate in his life- 
time by portion not equall to the share which will be due to the 
other children by such distribution, . . . then so much . . . to be 
distributed to such childe or children . . . as shall make the estate 
of all the said children to be equall.” 

In interpreting this section the English courts have had occasion 
to lay down certain rules for determining what allowances or gifts 
made by a parent in his lifetime to his children are to be regarded 
as advancements. These principles are well stated in Boyd v. 
Boyd, L. R. 4 Eq. Cas. 305 (1867), and Taylor v. Taylor, 20 Eq. 
Cas. 155 (1875). In the first case Page Wood, V. C., said, “In 
short, whatever sum is paid for a particular purpose which is 
thought good and right by the father, and which the son him- 
self desires, if it be money which is drawn out in considerable 
amount, and not a small sum, it must be treated as an advance- 
ment.” In the later case (Taylor v. Taylor) Jessel, M. R., com- 
menting on this exposition of Vice Chancellor Wood, said that by 
“ particular purpose” was meant something given to establish the 
child in life, like a marriage portion. Accordingly he held that the 
following payments were advancements, viz., (1) an admission fee 
to the Inns of Court; (2) the price of a commission and outfit of a 
child entering the army; (3) cost of a “ plant” and machinery to 
start a son in business. But he held that the payment of an army 
officer’s debts, and an annual allowance to a clergyman for house- 
hold expenses, were not advancements.! 

These remarks show clearly enough that stipends for mainten- 
ance payable out of income are not advancements, in the absence 
of evidence of direct intention to make them so; and the general 
inquiry clearly is, what is it reasonable to infer from the mere fact 
of a gift of the kind under the given circumstances? It is difficult 
to understand why the same test should not be applied in dealing 





1 See also the note to Pusey v. Desbouvrie, 3 P. Wms. p. 316; Swinb. Pt. 3, § 18, 
pl. 19; Bac. Abr. tit. Executors and authorities in last American ed. of Williams on 
Executors. 
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with allowances made by the court out of a lunatic’s surplus. The 
court represents the lunatic, and should act as he would under like 
circumstances. Therefore if the advancement cases show that a 
sane person would not be reasonably expected to treat an allowance 
as an advancement, ‘why should the court adopt a different rule in 
lunacy cases? A practical reason is not far to seek. In fact a 
lunatic’s surplus rolls up for the benefit of his next of kin, and their 
expectations may be disappointed. But what shred of right or 
claim, we ask with deference, can they have to demand that the 
surplus shall roll up? The court watches jealously to see that 
they do not economize on the lunatic’s maintenance,! and why 
should not the rule be the same here? Another reason, which per- 
haps has had more weight, is that some judges, frightened at what 
seems to them audacity in exercising this jurisdiction, try, as soon 
as they have done anything, to neutralize its effect; and so in 
their decisions the Court of Chancery, instead of acting as the wise 
guardian, carrying out the lunatic’s wishes, seems furtively to make 
a loan out of funds in court, and make it payable out of the bor- 
rower’s expectations, —a true post-obit, since the next of kin of 
to-day may not survive the lunatic. 

Take as an example the case of Re Frost, L. R. 5 Ch. App. 699 
(1870). There the court continued allowances made by the lun- 
atic to needy relatives. The surplus was large, yet the allow- 
ances from their size and nature might almost have been made by 
overseers of the poor. James, L. J., nevertheless, without giving 
reasons, said that the allowances must be treated as advance- 
ments. 

Now, no one with so large a surplus income as that of this luna- 
tic would consider such allowances as advancements to be deducted 
out of the recipients’ legacy or distributive share. And so espe- 
cially where, as here, the allowances had been begun by the lunatic, 
any reason for treating the payments as advancements seems to 
be wanting. 

In Re Willoughby, supra, Chancellor Walworth seems to have 
thought that these allowances would be treated as advancements 
where possible, except in the case of “children who are sickly or 
decrepit, so as to give them a special claim on the lunatic for sup- 
‘port.” With deference it is submitted that this is at least no 
improvement on the English rule. In any case the recipient 





1 Pope, Lunacy, p. 147 and note f, 2d ed. 18go. 
VOL, VIII.—8 65 
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should have what an ordinary person, standing in the same rela- 
tion to him as the lunatic, would give him; and if asane man would 
not treat such assistance as an advancement, it should not be made 
one by acourt. We have, perhaps, dwelt unduly upon this topic 
of advancements, but thinking it, as we do, the one serious mis- 
take in the exercise of the jurisdiction, we could scarcely do 
otherwise. 


IV. 


This disposition of the lunatic’s income, serving as it does to 
substitute a wise expenditure for senseless accumulation, and to 
carry out those imperfect obligations which are none the less real 
because their sanction rests rather in the customary ethics of the 
community than in any legal remedy upon them, deserves to be 
consistently followed out and developed in the future. What its 
future will be one does not venture to predict; but a few considera- 
tions may not come amiss. Where, for instance, in the law are we 
to classify the interest of the recipient? An income which one 
draws regularly from a fund in Chancery, and which can only be 
stopped by an order in court after due proceedings, is practically 
more than mere charity. But how much more? The recipient in 
England takes it free from all claim of his creditors, Re Hennessy, 
supra, p. 481; yet it can be settled to a wife’s separate use. Re 
Drummond, supra, p. 478. Even arrears cannot be assigned, Re 
Weld, supra, p. 483; Robinson, supra, p. 485, or mortgaged; and 
such action is perhaps a cause for the withdrawal of the allowance. 

These characteristics seem to show that it is about as far on one 
side of a discretionary trust, like that in Re Coleman, 39 Ch. D. 
158 (1888), as Broadway Bank v. Adams, 133 Mass. 170 (1882) is 
on the other. Yet in the fact that it puts money, sometimes large 
sums in regular instalments, into the absolute control of a man 
whose creditors may, for all the difference it would make, be starv- 
ing, it more closely approaches Bank v. Adams. How far, one may 
ask, would the theory of Bank v. Adams be carried out? For 
instance, might not some American court which acted in its other 
decisions upon the principle that an estate to live on is an estate 
to pay one’s debts with, make the aid conditional upon the annual 
payment by the recipient of some part of his honest debts? — 
saying, “The normal man might do this; assuming that he would, 
we refuse to lend our aid to such proceedings.” Just as a court 
cannot, in the nature of the case, be as generous as the normal 
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man would be, so it might be able, on the other hand, to improve 
on his morals. Yet, so far it has not attempted to do so. 

Not the least interesting thing in this whole bit of law is the 
glimpse which it gives us of our friend, the Average, Reasonable, 
Prudent Man. In negligence cases his prudence has been a re- 
proach to us all. We know that his investments as a trustee have 
been wise beyond reproach. We have seen with wonder that “ his 
conduct under given circumstances is. .. always the same.” ! But 
here he is spending his income, and here, therefore, for once we 
feel that he stands before us as a brother. There is something 
refreshing in the way in which we hear of his opinion of first 
cousins. ‘“ South of the Tweed,” says Sir George Jessel, it is not to 
be “ presumed that it is a matter of interest to him what becomes 
of his first cousins.” They may go to the poor-house.? 


William G. Thompson. 
Richard W. Hale. 





1 Holmes, Com. Law, ITI. 

2 Compare Code Nap. § 510. Les revenus d’un interdit doivent étre essentiellement 
employés 4 adoucir son sort, et 4 accélérer sa guérison. § 511. Lorsqu’il sera question 
du mariage de |’enfant d’un interdit, la dot ou l’avancement d’hoirie (advancement of 
heir’s portion) et les autres conventions matrimoniales seront réglés par un avis du 
conseil de famille, homologué par le tribunal, sur les conclusions du procureur du Roi. 
See Tripier’s edition of the Codes. 
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Has A CRIMINAL Jury A RIGHT TO JUDGE THE Law? — In the case of 
Sharf and another v. The United States, decided January 21 last, 15 
Sup. Ct. Rep. 273, the Supreme Court of the United States has considered 
with the greatest care and elaboration the question of the right of the jury 
to judge of the law in criminal cases. The court holds (7 to 2) against 
it. It is easy to see that the opinion of the court (by Harlan, J.) and the 
dissenting opinion of Gray, J., with whom Shiras, J., concurs, are to be 
henceforth the great references upon this much debated subject. Mr. 
Justice Gray, who was the reporter of the great case of Comm. v. Anthes, 
in 5 Gray, 185, and the author of a remarkable and learned note on this 
question in Lrving v. Cradock, Quincy, 553, has now put forth all his 
learning and strength in vindication of his well-known views. If it be 
thought, as it would seem that it well may be, that he does not satisfac- 
torily establish them, it may well be concluded that it is because it is 
impossible to establish them. 





A “CoNSTRUCTIVE” FLIGHT FROM JUSTICE. — Two persons stood in 
North Carolina and shot across the border at a man in Tennessee and 
killed him. Upon an indictment in North Carolina for murder, they 
were discharged, on the ground that their crime was not committed in 
North Carolina. State v. Hall, 114 N. C. 909. Their extradition was 
then requested by Tennessee, but the Supreme Court of North Carolina 
held that they were not “fugitives” from Tennessee, and that there was 
therefore no provision of law for their extradition. State v. Hall, 20S. E. 
729. Both decisions are supported by abundant authority. 

Two judges, however, dissent from the decision in the second case, 
upon two grounds: first, that the defendants were “constructively” in 
Tennessee, if it was true that their crime was committed there, and as a 
consequence that they had “constructively” fled into North Carolina, 
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where, in any but a Pickwickian sense, they had continually been; 
secondly, because to allow such miscreants to escape just punishment for 
their misdeeds would be “a singular state of things,” and would have 
surprised the judge who first laid down the doctrine as to Jocus of a crime 
of this sort. That judge was really in error; and his error the court 
should now “correct, not perpetuate,” by surrendering these fugitives 
for trial in Tennessee. 

These two arguments are examples of rather common misconceptions. 
The first would lead logically to this result, if applied to the sinking of a 
Chinese war-ship by a Japanese. Either the Japanese were on board the 
Chinese vessel when they fired the guns which sank the latter, or the 
damage was done on board the Japanese vessel; a sufficiently absurd 
dilemma. It is in fact quite possible for a man, even without the help of 
a human agent, to do something in a place where he is not present. 

The argument ad inconvenienti indicates a praiseworthy but misplaced 
zeal that a wrongdoer should receive his just deserts. It is not the duty 
of a judge to deal out retribution for sin; perhaps that function cannot 
profitably be separated from omniscience, but at any rate it has never 
been committed to a court of common law. In punishing crime the court 
is dealing with an injury to the State whose law it administers. Killing 
a man in Tennessee is not an injury to North Carolina, and that a man 
should go unpunished for an offence against Tennessee should not off- 
cially concern a North Carolina judge, whether the man is on the east 
or the west side of the boundary line. In ordering the surrender of a 
fugitive the North Carolina court is still dealing with North Carolina law 
(or with an Act of Congress), and the effect of that law on the adminis- 
tration of justice in Tennessee cannot be considered. The legislature, 
not the court, considers Tennessee in the matter. These two judges 
could hardly with consistency object if a Tennessee officer should kidnap 
the defendants and carry them into Tennessee. 





LisEL By Erricy.—The London newspapers last month contained 
accounts of the case of Monson v. Madame Tussaud & Sons (Limited), a 
suit for libel which forms the last act in a cause célébre. Mr. John Alfred 
Monson, as everybody knows, is the gentleman who figured as defendant 
in the sensational murder trial in Scotland a year ago, the charge being 
that he killed his pupil, Cecil Hambrough, while the two were on a hunting 
trip together. It appears that after his escape from that ordeal, with the 
ungracious verdict of ‘‘ Not Proven,” and after the failure of his suit to 
recover the insurance on the life of the very man he was charged with 
having murdered, the defendants, who are the proprietors of Tussaud’s 
well known wax-works show, thought him a suitable subject for a wax 
figure in their establishment. Monson’s own hunting suit and gun were 
procured to dress up the figure, and the whole was set off by a back- 
ground representing the Scottish moor where the shooting occurred. Ac- 
cording to the defendant’s story, Monson sold them the clothes and gun for 
this very purpose ; but however that may be, no sooner was the show well 
started than Monson brought his action for libel, the innuendo being that 
the defendants, by the exhibition of the effigy, meant that the plaintiff was 
a “notorious person connected with a tragedy that remained a mystery in 
a way that was discreditable.” It is not clear why an innuendo that the 
defendants meant that Monson was a murderer would not have been 
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proper, nor why to the innuendo actually alleged the defendants could 
not have pleaded truth. 

The case well illustrates the freedom with which English judges express 
their opinion on the facts at issue. The Lord Chief Justice, in summing 
up, asked the jury if they could have any doubt that the effigy was a 
libel, and on the question of damages said, in effect, that Monson was a 
fraud, a blackguard, and a fabricator, whereupon the jury at once returned 
a verdict for the plaintiff, damages one farthing. The distinction between 
a binding instruction and such unequivocal remarks as these seems a 
little shadowy, even making allowance for the English practice of com- 
menting on the evidence. The Lord Chief Justice prefaced his charge 
with the observation that there was no class of cases in which the func- 
tions of the judge were more limited, and that the jury were the sole 
judges of whether the particular matter complained of was or was not a 
libel. They may have been, but they certainly received from the bench 
a significant hint of what was expected of them. The American practice 
of omitting all comment on the evidence is assuredly more in keeping 
with the general rule that questions of fact are for the jury, though doubt- 
less there is much to be said from a utilitarian point of view for the sort 
of thing illustrated in this case. 





An AGENT’s AuTHORITY BY NEcEssITy.—In the case of Gwilliam v. 
Twist, 11 The Times L. R. 208, the Court of Queen’s Bench decided that 
the conductor of an omnibus has authority implied from necessity to 
appoint, in certain emergencies, a stranger to drive the vehicle back to 
the yard, and, as a consequence, to render his principal liable for the 
stranger’s negligent conduct on the road. This decision, although appar- 
entiy arrived at with some hesitation, seems so clearly right as to require 
no discussion; but the questions which it suggests are by no means so 
easily disposed of. Suppose it a cab instead of an omnibus, no con- 
ductor, and only an intoxicated driver, insensible from drink, —is it pos- 
sible then to make the principal liable for a stranger’s acts? Probably 
the same result would be arrived at. Story, for example, says (Agency, 
6th ed., § 142): “In such cases, the stranger performs the functions of 
the xegotiorum gestor of the civil law; and seems justified in doing what 
is indispensable for the preservation of the property, or to prevent its 
total destruction.” Wharton, however, (Agency, § 355,) appears to dis- 
agree with this conclusion, and, indeed, if it is to be arrived at, it should 
not be on the analogy suggested. The Roman Law doctrine of negotiorum 
gestio hardly seems susceptible of being stretched beyond its legitimate 
limits, z ¢. a quasi-contractual relation between the two parties alone, 
not extended to include outsiders ; and most of the law on the Continent 
on this subject being statutory would seem equally inapplicable to the 
case. If Story’s result is to be reached on contractual theories of agency, 
it can only be by an implication of what the principal should have meant 
had he thought about it, and not by a true inference from any actions or 
understanding on his part. Perhaps, on some other conception of agency, 
it may be more easily explained. At any rate, the result will probably be 
worked out on some such line, while the true basis on which the conclu- 
sion will be founded is a sound public policy which makes such a solu- 
tion desirable. 
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CANADIAN CONSTITUTIONAL Law. —A recent case before the judicial 
committee of the Privy Council, Brophy v. Attorney General of Manitoba, 
11 Zhe Times Law Reports, 198, furnishes some interesting suggestions 
upon a point which might well have been a burning question of our own 
constitutional law and history. It is well known that it was seriously 
proposed and advocated, at one time even agreed upon, in the Convention 
of 1787, to give to the national legislature power “to negative all State 
laws contravening,” in its opinion, the Federal Constitution. Madison 
Papers, Elliott’s Ed. of 1866, pp. 139, 321. Such a provision is, in sub- 
stance, to be found in the constitutional statute which defines the powers 
of the Provincial government of Manitoba, for § 22 of ch. 3 of Canadian 
Statutes of 1870 provides for an appeal to the Dominion Cabinet from 
any act of the Legislature “ affecting any right or privilege of the Protes- 
tant or Roman Catholic minority . . . in relation to education.” The de- 
cision on appeal to be carried out in the last resort, but “as far only as the 
circumstances of each case require,” by the Dominion Parliament. After 
prolonged litigation, having for its object a declaration of the unconsti- 
tutionality of the Manitoba Education Act of 1890, it was finally declared 
to be intra vires, or, as an American would say, constitutional. Winnipeg 
v. Barrett, L. R. [1892] Cr. C., 445. The dissentients then appealed to 
the Cabinet, and the question framed to secure the opinion of judges 
upon the power which the Cabinet had finally reached the Privy Council, 
whose judgment was delivered by Lord Herschell, L. C., Brophy v. Attor- 
ney General, ut supra. Two points make it of interest in the United 
States. In the first place, the question whether the conditions have been 
fulfilled which authorize an appeal is quietly but clearly treated as a ju- 
dicial question, not as a political question for the Cabinet to decide for 
itself, or even where its mere decision in the first instance is of weight. 
In the second place, the right of appeal covers, as the express decisions 
show, ground not covered by the power of the courts to declare acts 
unconstitutional. This, though due to the language of the Manitoba 
Constitution, might, it would seem, have happened if the provision had 
been inserted in our own, for the provision proposed was a power “ to 
negative all laws. . . contravening in the opinion of the national legisla- 
ture,’ the Federal Constitution. Manitoba has taken the Dominion’s 
negative with bad grace. And with us a negative would probably have 
created friction and bad blood where the action of the courts is accepted 
quietly. 





MAINTENANCE. — The recent English reports furnish two interesting 
cases involving the venerable and now somewhat decrepit tort of main- 
tenance. In Alabaster v. Harness (’95, 1 Q. B. D. 339), the defendant 
was shown to have maintained one Tibbits in an action of libel brought 
against the present plaintiff. The defence set up in the present case was 
that the libel was directed against and affected the defendant Harness 
quite as much as Tibbits. The court held that this was not such a 
“common interest” as came within the exception to the rule against 
maintenance. 

In Grant v. Thompson (11 The Times L. R. 207) the facts were as fol- 
lows. Thompson, wishing to injure one Shibley, procured the plaintiff, a 
solicitor, to prosecute Shibley for larceny. The plaintiff did so unsuccess- 
fully, and now sues the defendant on his promise to guarantee the plain- 
tiff to the extent of £20. It was objected that the contract was tainted 
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with the illegality of maintenance. But the court gave judgment for the 
plaintiff, holding that the doctrine of maintenance did not apply to crimi- 
nal proceedings. ‘ Maintenance consists in interfering with matters in 
which the person has no concern. It is for the public benefit that any 
one should be entitled to prosecute.” 

In both cases the general propositions as to the law of maintenance 
are undoubtedly correct. In the second case, however, it is worth while 
noticing that the defendant was not sued in tort for maintenance, but was 
sued in contract. While the contract was clearly not tainted with main- 
tenance, it does not follow that it was quite unobjectionable on some 
other ground of public policy. It is one thing to say every man is en- 
titled to prosecute a criminal action, and another to assist him in making 
a profit by so doing. It is not the policy of the law to stimulate an im- 
proper prosecution, nor to assist those who inaugurate such proceedings. 
The injured party has, to be sure, his action for malicious prosecution. 
That is probably one reason why the tort of maintenance has never been 
applied to criminal actions. But the wrong-doer should not be aided by 
the court to profit by his tort. If it could be shown that the plaintiff in 
the principal case knowingly undertook a malicious prosecution, that 
would seem to be a good defence to the action on the contract. The 
point was not brought out by the pleadings or argued on the appeal, and 
perhaps was not justified by the facts. 





OFFER AND ACCEPTANCE. —The New York Court of Appeals last 
December divided almost evenly on a question of some interest to the 
business community. Two parties had been exchanging letters with a 
view to an agreement, and finally one made an offer, definite in all its 
terms, and added, “If satisfactory, answer, and I will forward contract.” 
The reply was, “ All right; send contract.” When the contract was sent, 
the other party refused to sign it. A bare majority of the court held that 
there was a contract. Sanders v. Pottlitzer Bros. Fruit Co., 144 N. Y. 209. 

It seems to be well settled, as the cases collected in 40 Cent. L. J. 92 
show, that the mere fact that parties wish to have a formal agreement 
drawn up will not prevent their being bound by a previous agreement, if 
it is clear that such an agreement has been made. onnewell v. Fenkins, 
8 Ch. D. 70; Bell v. Offutt, 10 Bush, (Ky.) 632 ; Blaney v. Hoke, 14 Oh. 
St. 292 ; Mackey v. Mackey, 29 Gratt. 158 ; Cheney v. Eastern Trans. Line, 
59 Md. 557; aige v. Fullerton, 27 Vt. 485; Chinnock v. Marchioness of 
Ely, 1 De G. J. & S. 638; Winn v. Bull, Ch. D. 29, 32. On the other 
hand, if the acceptance is made subject to a written agreement, or if the 
terms of the bargain are not definitely settled, there is no contract, and 
in all cases the fact that a subsequent agreement is to be drawn up is 
cogent, although not conclusive, evidence that the parties do not intend 
to be bound. Ridgway v. Wharton, 6 H. L. C. 238; Winn v. Bull, 
7 Ch. D. 29. But when there is a definite proposal, definitely assented 
to, and when the acceptance is not expressly made subject to a future 
agreement, it seems more reasonable to suppose that the parties intend 
the very terms agreed upon to be put into form, than that they intend 
them to be subject to a future agreement, the terms of which are not ex- 
pressed in detail. There is in such a case little more than the mere 
fact that a future agreement is to be drawn up, and that, as already 
stated, is not enough. A definite offer, accepted in terms, is in most 
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cases enough to make a contract, and, according to the opinion of the 
majority, it makes one in this case. The contract is to sell goods and to 
sign a written paper as evidence, and because one of the parties refuses 
to sign the paper, zon seguitur that the other may not prove the contract 
by other legal evidence. 

The New York Court divided in the same way on the same question in 
1860. Pratt v. The Hudson River R. R., 21 N. Y. 305. 





Court AND Jury. — During the trial of the case of Cahill v. Chicago, 
Milwaukee & St. Paul Railway Co., in the Circuit Court of the United 
States at Chicago (Chicago Law Journal, January, 1895, p. 4), the judge 
directed the jury to find a verdict for the defendant. This one of the 
jurymen refused to do, and he was, as a consequence, ordered into the cus- 
tody of the marshal. Before the question of contempt, however, came 
on for hearing, the verdict was accepted by the plaintiffs attorney sub- 
ject to exceptions. The point raised during the trial was, nevertheless, 
of such novelty and importance that it received no little discussion in 
the current papers. The reason why such questions seldom arise is, 
probably, because judges ordinarily try to avoid coming into conflict 
with the jury, and generally, in some tactful manner or other, avoid the 
dispute. Indeed, such finesse is almost always necessary in handling a 
somewhat unmanageable body like our jury, which is much easier led 
than driven. In a very similar case in Vermont, for example, the judge 
told the jury he would not insist if they thought his action wrong, but 
that they had better consider the situation carefully before coming to any 
conclusion. They followed his advice, deliberated, and finally went his 
way. Here, however, no such conciliatory measures were adopted, and 
the result was a temporary conflict, in which the rights of the jury were 
substantially involved. It would seem as if Bushedl’s Case (Vaughan, 
135, 142, 147-149), decided in 1670, had settled the law on this subject 
once for all. Indeed, although that decision might well have been 
regarded as somewhat weakened because it went on a conception of the 
jury which no longer prevails (Thayer’s Cas. on Evidence, 5-19), it has 
nevertheless been considered undoubted law up to the present time; 
and wisely so, it would appear. It is only right that the functions of the 
court, as trier of law, and the jury, as trier of fact, should be carefully 
distinguished (Thayer’s Cas. on Evidence, 143-238), and although the 
juryman would be undoubtedly justified, legally and morally, in returning 
a finding of facts which he does not believe in, if so ordered to do, yet it 
is hard to see what right the judge has to coerce the jury to arrive at his 
result. An honest man, laboring under a misunderstanding as to the 
weight and meaning of the words “law and fact” in his oath, might well 
refuse to tell what he regarded as a gross lie. The advantage of pun- 
ishing him for so doing is by no means apparent, as such a method is, it 
would seem, against the usually accepted doctrine, and is at best a use- 
less exercise of authority, when the same result might be as easily accom- 
plished in a more peaceful way. 





Matice. —A point of considerable interest, though not entirely new, 
has just been decided by Kekewich, J., in the recent English case of 
Trollope & Sons et al. v. London Building Trades Federation (11 The 
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Times L. R. 228). The defendant trades union accused the plaintiffs 
of discriminating against union men, contrary to an agreement with the 
defendant made by the plaintiffs and other builders. Accordingly, the 
defendant published and circulated widely a large yellow poster with a 
“mourning border,” headed “'Trollope’s Black List,” giving the names 
of non-union men employed at the firm’s works, and the names of men 
who had remained on the works after the commencement of a recent 
strike ordered by the defendant. Messrs. Trollope and several of their 
employees named in the “black list,” brought suit for malicious interfer- 
ence with their business, and moved for an interlocutory injunction on 
the ground that the act of the defendants tended to coerce the firm’s 
workmen into leaving, to deter others from entering its employ, and in 
general to persecute the plaintiffs and bring them into odium and con- 
tempt with those who might otherwise deal with them. The injunction 
was granted, and Mr. Justice Kekewich expressly rested his decision on 
some remarks of Lord Field in the case of Zhe Grand Mogul Steamship 
Co. v. Macgregor (’92 App. Cas. §1, 52). In that case Lord Field relied 
on the opinion of Lord Holt in Keeble v. Heckeringill (11 East, 574), citing 
these words: “If the acts complained of, though done in the way and 
under the guise of competition or other lawful right, are_in themselves 
violent or purely malicious, or have for their ultimate object injury to 
another from ill-will to him, and not the pursuit of lawful rights,” then 
they are actionable if the plaintiff sustains damage thereby. In the 
opinion of Kekewich, J., the principal case fell within the lines laid down 
by Lords Holt and Field. Although the defendants sought remotely some 
benefit to themselves, their principal motive was to injure the plaintiffs, 
“and to prevent them from carrying on their ordinary trade or business 
with the freedom which was the privilege of Englishmen.” 

The principles of law underlying this decision seem perfectly sound, 
and the conclusion correct, assuming the circular to have the effect at- 
tributed to it by the court. The case belongs to that class of malicious 
wrongs, not very common, where the damage consists in influencing third 
persons under no legal duty to the plaintiff. The labor troubles of the 
past few years have presented us frequently with cases of malicious con- 
duct uncommon in former times, and toward whose Jegal construction the 
older books give little help. The result has been a noticeable develop- 
ment of this branch of torts within a very short time. It is now generally 
accepted that a malicious interference with the plaintiffs vested rights, 
even if they be of contract only, is actionable. But where the act com- 
plained of consists in maliciously influencing persons who have not yet 
entered into any legal relation with the plaintiff, the law is by no means 
generally settled yet. Since Zemperton v. Russell (93, 1 Q. B. D. 715), 
there has been a decided tendency toward making it a tort maliciously to 
induce others not to deal or contract with the plaintiff. There are 
numerous decisions in this country recognizing such a principle, and the 
principal case seems to belong to this class. For the defendants to circu- 
late the poster was not unlawful, in one sense of the word. But where 
their principal object was to injure the plaintiff, and their own welfare 
was only remotely considered, the element of damage to the plaintiff 
would seem to outweigh the benefit to the defendants of freedom to pro- 
tect and further their interests. It may well be that in cases of this 
sort the defendants’ motives might become material. But in the principal 
case it hardly seems necessary to go beyond external tests of liability. 
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Quite aside from the defendants’ motives, their act probably exceeded the 
legitimate bounds of competition. 

In 8 HarvarpD Law Review 1., Mr. Justice Holmes emphasized the 
fact that these cases are after all decided on broad grounds of public 
policy, and that such policy is determined by our economic experience. 
That is true of most judicial legislation. Our experience with labor organ- 
izations is not as yet very extensive, and the results are not likely to be 
summed up alike by all judges. Since the principal case a similar deci- 
sion has been rendered by Kennedy, J. ood v. Jackson, Q. B. D., 
March 5. And an interesting New Jersey case in the Recent Cases, 
page 510, zfra, is to the same effect. So that the new cause of action 
seems to be popular. 





CoMPARATIVE CITATION oF Reports. — The editor of “ Legal Bibliog- 
raphy”? has compiled some interesting statistics of the frequency with 
which the judges of a State cite and rely upon foreign reports. His 
tables show the result of a count made of the citations in the judgments 
reported in the current volume of each set of State reports, and of the 
United States Reports, omitting, of course, the citations by each court of 
its own decisions. 

Four jurisdictions are cited beyond comparison more than any others. 
Two counts, the first taken before the reports of thirteen less important 
States had been examined, the second the final one, showed the fol- 


lowing result : — 
First Count. _—‘ Final. 


WINE SHAIER: 6 ek 6 4 ee. we ee Se 1669 
ORD. 6: eng @ SH wR, WK Te Deo ee cee 1594 
CS Cl) eter Aken 1424 
Massachusetts 1120 1268 


Pennsylvania ay ; ies tin mia 446 


Next in rank } Gelifernia ee ee 


. 805 

Seven of the States omitted in the first count were recently admitted ; 
the other six were States before 1865 (one was of the original thirteen), 
but it would seem that the greater part of the additional citations came 
from the reports of the new States, for the additions make two marked 
changes; they bring the United States Reports up from a poor third to 
an easy first, and they bring California up from a tie for ninth place 
to fifth with a showing sixty per cent better than her next competitor. 
This seems to point, though not surely, to the establishment of a distinct 
Western school of jurisprudence, which relies chiefly upon the two sets of 
reports last named, and it suggests an interesting question whether any 
tendency to uniformity in State jurisprudence may not be prevented or 
seriously arrested by the presence of two schools, a Western and an 
Eastern one. 

To present an accurate result from one point of view, the tables 
should of course have taken into account the small number of citable 
cases in the reports of the smaller States. If, for instance, instead of 
sixteen volumes of Rhode Island, there were one hundred and fifty, as 
there are of Illinois, and the frequency of citation were maintained, 
Rhode Island would stand ninth, next but one after Illinois, instead of 
in her present position of thirty-sixth. From the point of view of a pur- 
chaser of law books, which is the purpose for which the statistics were 
compiled, that is just as much her misfortune, although not her fault. 
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The final result is so interesting that the Review copies it in full. 

“Cases of other courts were cited in the decisions contained in the 
latest volumes of reports from forty-five States (including all the newer 
States, as well as the older), as follows : — 


United States. . . . . 1669 CO 


English . . . . . « « 1504 Tennessee .....e«-. 8 
New York . . .. . « 1424 Bemtethy . 2. ws ene & 
Massachusetts .. . . 1268 epraskcn . 1. «0 0 0 « 9 
Calformia . . « « + « 80S Mississippi . . ... . . 70 
Pennsylvania . . . . »« 532 South Carolina . .... 66 
es se wo WHE « ws ws we eo 
Michigan .... + « 385 Colorado. . .. «s+ « @& 
BOWE. «se se es BS Louisiana ......- §9 
Indiana. ....-+ + 317 i nn 
Missouri ...... 30 J ae eee ee 
Wisconsin . . . . « « 303 Rhode Island . . . . . - 39 
Magne 3. 6 0 6 et te 230 OremOn . oe es es ws 3D 
Minnesota... . + + 215 West Virginia. . . .. . 34 
PP ss ws tee ew os | a 
Connecticut... . . 206 MONTANA. « 2 2 se 6 ce OE 
New Hampshire. . . . 205 PEBOO «so sw we ee wo ORR 
New Jersey . . +. . + 205 DIOTIGR: 6 6s 6 se ww « RS 
ere South Dakota... ... 13 
WAMOOS 6 5 tt ee os RS Washington ...... I2 
Vermont .....- . I51 North Dakota. ..... 9 
Maryland ..... + I31 Delaware. . .....- 8 


OEMS 6 4 6 ee 8 e680 WOME 6 6 ts es ce OS 
North Carolina . . . . 103 
® 





RECENT CASES. 


AGENCY — FRAUDULENT ACT OF BANK OFFICER — PRINCIPAL NOT BOUND BY 
THE ACT OF KNOWLEDGE OF SUCH OFFICER. — The vice-president of a bank placed 
notes given by his father payable to the bank among the assets of the bank, to replace 
some stock belonging to himself which had been objected to by the bank examiner. 
The stock was afterwards taken back by the vice-president as payment of the notes, and 
replaced among the assets. All this was done without the knowledge of the other bank 
officers. Held, that the bank was not bound by this payment of the notes, but they 
were still valid against the father. Findley v. Cowles, 61 N. W. Rep. 998 (Iowa). 

The case seems err supportable on the ground that the vice-president was not 
acting within the scope of his authority in receiving stock in payment of notes, or that 
the father was implicated in the fraud. But there seems to be no occasion for the 
application of the doctrine that the knowledge of an agent committing a fraud is not 
imputable to the principal, though the court rely on this very strongly, citing /zerarity 
v. Bank, 139 Mass. 332. 


AGENCY — KNOWLEDGE OF BANK CASHIER — ErFEcT AS NoTICE. — The cashier 
of defendant bank mortgaged certain property of his to the plaintiff, it being provided 
that the mortgagor should have the right to sell, and apply the proceeds in payment of 
the mortgage. The cashier took the property to market, sold it, and sent the draft he 
received in payment, to the vice-president of defendant bank, who was acting cashier 
in his absence, with directions to place it to his credit. The acting cashier — it in 
payment of an overdraft on the bank by the regular cashier. /e/d, that the knowledge 
of the regular cashier as to the nature of the draft was not imputable to the bank, and 
that it held freed from equities. Rock Spring National Bank v. Suman, 38 Pac. Rep. 
678 (Wyoming). 

The decision, which seems clearly right, goes principally upon the ground that the 
bank cashier was not the agent of the bank at the time of the transaction. But even if 





1 1 Leg. Bib., N. S., p. 2. 
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he had been, he would have been engaged in a fraud, and it is now well settled that in 
such a case notice of the agent is not imputable to the principal. 1 Am. and Eng. 
Ency. of Law, 423. 


AGENCY — LIABILITY OF MASTER FOR NEGLIGENCE OF SERVANT APPOINTED BY 
A SERVANT. — The driver of a bus, being drunk, was forbidden by the police to drive 
any more at the time, and ordered from the box. He went inside, and, the conductor 
acquiescing, induced Veares (a former omnibus conductor) to drive the bus home, and 
by the negligent driving of Veares plaintiff was injured. It did not appear that the 
driver and conductor had authority to get another driver in cases of this sort. eé/d, 
that defendants are liable, affirming the judgment of Chalmers, J. Gwilliam v. Twist 
& another, 11 The Times Law Rep. 208 (Q. B. D.). 

Mr. Justice Lawrence bases his decision on the fact that defendants acquiesced in 
the driving of Veares, and that he was authorized by the conductor and driver. Mr, 
Justice Wright, however, goes further and says, “The law is this: that in cases of 
sudden emergency, the servant may have authority, within the scope of the employ- 
ment, to act in good faith, and according to the best of his judgment, for his employ- 
er’s interest, provided that he violates no express limitation of his authority, and no 
order of the master applicable to the case, and provided that the act be not plainly 
unreasonable”; the Judge below may have found such an emergency here, and so the 
judgment will not be disturbed. 

No authority is cited by Mr. Justice Wright for this view, and the question seems 
to be a novel one. There must exist some authority of this sort, for it is not to be 
expected that the bus is to be driven up to the side of the road and held there until 
communication can be had with the proprietors. A still more complicated question 
would arise if this had been a hack. 

See NoTEs. 


AGENCY — LIABILITY OF MEMBERS OF A COLLEGE CLASS FOR CLAss Book. — A 
college class voted at a class meeting to publish a certain book, and elected a member 
of the class business manager of the publication. e/d, the members of the class 
present at the meeting, either voting or assenting to the vote, are personally liable 
for the expense of publication. The business manager acted within the scope of his 
employment in contracting with the printer. Wilcox v. Arnold, 39 N. E. Rep. 414 

Mass.). 

( Such contracts are so commonly entered into by college classes and other college 
organizations, that the case is interesting as determining just what is the liability of 
members. 


BILLs AND NoTES — UNCERTAINTY IN AMOUNT. — //é/d, a bill of exchange for the 
payment of a certain sum “with exchange,” is not negotiable. Culbertson v. Nelson, 
61 N. W. Rep. 854 (Ia.). 

The authorities on this point are in great conflict, and are well collected in the opin- 
ion, which professes to decide the point on strict principle. It is submitted that 
exchange, like interest, is incidental ; indeed, it is difficult to see how the case ofa 
demand note bearing interest can be distinguished from this case. When a note is sold 
away from the place of making, the question of exchange is always considered. In 
Sperry v. Hoar, 32 lowa, 184, it was decided that the addition of an agreement to pay 
attorney’s fees did not affect the negotiability of a note. The court distinguish the 
cases by saying that in the latter the amount of money due at maturity was not uncer- 
tain, because the agreement referred only to the remedy if the note was unpaid. In 
Bank v. Laughlin, 61 N. W. Rep. 473 (S. D.), it has just been decided that such an 
agreement to pay the expenses of collection rendered an instrument otherwise good in 
form non-negotiable. 


CARRIERS— ARRIVAL At DESTINATION — TERMINATION OF LIABILITY AS Com- 
MON CARRIER. — Plaintiff shipped goods on defendant’s road consigned to himself. 
He did not reside nor had he an agent at the place of consignment, and his residence was 
unknown to defendant. The car containing the goods arrived at the place of consign- 
ment, and the goods were left on the car for forty-eight hours after arrival, when they 
were stolen from the car. é/d, in the case of portable packages of valuable merchan- 
dise, the liability of a railway company as common carrier does not terminate until the 
goods are removed from the cars and placed in its freight-room, ready for delivery to 
the consignee, and the consignee has had a reasonable time thereafter to remove them. 
To allow the carrier to terminate his liability for such kinds of goods by any less formal 
and expressive act would be against public policy. irk v. Chicago, St. P.. M, & O. 
ky. Co., 60 N. W. Rep. 1084 (Minn.). 

The court take judicial notice of a general custom to deliver this kind of freight 
from the freight-room, and not from the car. As the goods were not unloaded at all, 
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and as it did not appear that the carrier made any effort to notify the consignee it would 
seem that the carrier had not “done all that the law required of him to effect a deliv- 
ery.” Hutchinson on Carriers, 2d ed., § 356. 

CONSTITUTIONAL LAW — EXTRADITION. — One who, standing in one State, shoots 
some one in a bordering State, does not thereby “flee from justice” within the United 
States Constitution, Art. 4. sec. 2, cl. 2. State v. Hall, 48 Cent. L. J. 148; 20S. E. Rep. 
729 (N.C.). 

See NoTEs. 


CONSTITUTIONAL Law — [CANADA]— FEDERAL NEGATIVE ON PROVINCIAL ACTs. 
— The Manitoba Education Act of 1890, although not unconstitutional under cl. 1, § 22, 
of the Manitoba Act (Canadian Statutes, 1870, ch. 3; Winnipeg v. Barrett [1892], App. 
Cas. 445), is nevertheless subject to be negatived by the Dominion Cabinet under cl. 3 
of the same section. Sembd/e, that whether or not the conditions justifying a negative 
exist is a judicial question. Brophy v. Attorney General of Manitoba, 11 The Times 
Law Rep. 198 (Privy Council). 

See NOTEs. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — OLEOMARGARINE.— To pre- 
vent deception a statute in Massachusetts forbids the manufacture or sale of oleomar- 
garine in color resembling butter. //e/d, that the statute in its application to sales of 
oleomargarine brought into Massachusetts from other States is not in conflict with the 
power of Congress to regulate interstate commerce. Plumley v. Commonwealth, 15 
Sup. Ct. Rep. 154, Fuller, C. J., Field and Brewer, JJ., dissenting. See NoreEs, 8 Har- 
VARD Law REVIEW, 353. 


CONSTITUTIONAL LAW — PoWER OF JURY IN CRIMINAL CASE.—The jury in a 
criminal case, although they have the power, have not the right to decide upon ques- 
tions of law. Sparfv. United States, 15 Sup. Ct. Rep. 274. 

See NoTEs. 


CONSTITUTIONAL LAW — SALE OF LIQUOR TO INDIANS. — The code of California 
makes it a felony to sell intoxicating liquors to any Indian, regardless of his citizenship 
or tribal relation. e/d, that the law was general and uniform in its operation, and 
not in violation of any constitutional rights and immunities to which such Indians as 
citizens of the United States are entitled. People v. Bray, 38 Pac. Rep. 731 (Cal.). 

This provision in the California code is in line with those statutes, whose constitu- 
tionality has been upheld, forbidding sales of liquors to minors (52 Ind. 486), persons 
already intoxicated (126 Pa. St. 602), and habitual drunkards. Such legislation is highly 
desirable, and a proper exercise of the police power. Black, Intox. Liq. § 42. It is well 
known that Indians as a class exercise very little self-restraint, and when drunk are 
especially dangerous to themselves and others. A court would therefore be slow to 
regard such a restriction as here imposed unreasonable and arbitrary. The case finds 
support from the Montana court in Zerritory v. Guyoi, 9 Mont. 46, though there the In- 
dian was a member of a tribe and not a citizen. Such statutes as those in California 
and Montana do not conflict with Congressional legislation upon the same subject. 
Black, Intox. Liq., § 427. 


CONSTITUTIONAL LAW — TAXATION — ASSESSMENT. — The General Assembly of 
South Carolina empowered a city council to assess two thirds of the cost of paving a 
roadway upon the abutting land according to the frontage on said highway. This was 
a suit by an abutter to restrain the city council from making the assessment. /Ye/d,the 
act authorizing such assessment is opposed to the “law of the land,” and is in conflict 
with the provision in the State Constitution requiring all taxes to be uniform in respect 
to Par) and property. Mauldin v. City Council of Greenville, 20 S. E. Rep. 842 
(Co. Car.). 

While denying the right to make special assessments for improvements upon a pub- 
lic street, the court recognized the right to tax the land abutting for the cost of improv- 
ments of sidewalks and sewers, as the latter power was early exercised by the colonial 
legislature, and thereby became the “law of the land.” Such precedents would seem 
sufficient ground for a contrary decision in the principal case, but the court prefer to 
be consistent and follow State v. Charleston, 12 Rich. Law, 702 (1860), where the right 
to assess for similar benefits was denied. 

In holding the assessment void by bringing it within the constitutional provision 
requiring uniformity, the court are evidently aware of its unique position and perti- 
nently inquire, “ Why may not the people of this Commonwealth adopt a domestic 
policy at variance with the views of others?” There is no reason, of course, if the 
Legislature sees fit, and the Constitution does not prevent, but as the case is directly 
contrary to the almost universal doctrine among the other States, even where similar 
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consititutional provisions prevail, one may advance the query whether this “domestic 
policy ” is really adopted by the people or by the court. Cooley on Taxation, 2d ed., 
pp. 623, 634-636. Cooley, Const. Lim., 6th ed., pp. 612, 623, 624. 


CoNTRACTS — OFFER AND ACCEPTANCE. — Plaintiff wrote to defendant, making 
an offer definite in its terms, and defendant replied accepting the offer. e/d, that the 
letters made a binding contract, although it was understood that a formal agreement 
should afterwards be drawa up and signed by the parties. Sanders v. Pottlitzer Bros. 
Fruit Co., 144 N. Y. 209. 

See NOTES. 

CONTRACTS — OUSTING COURTS OF JURISDICTION — BENEFIT SOCIETIES. — A rule 
of a benefit society, to which members subscribe when admitted, provided that the 
executive committee shall have power to pass on all death claims, and that its decision 
after a hearing shall be binding on the claimant unless an appeal is taken to the high- 
est council of the order, that the decision of the appeal shall be final, and that no suit 
in law or equity shall be commenced by any member or beneficiary against such coun- 
cil. He/d, such a provision is not invalid as against public policy. /il/more v. Great 
Camp of Knights of Maccabees et al., 61 N. W. Rep. 785 (Mich.). 

Unless a different principle applies to provisions of this kind by benefit societies, 
and provisions as to arbitration in general, the case would seem to be wrong according 
to the strict English rule and that laid downin Massachusetts. Reed v. Fire & Marine 
Ins. Co., 138 Mass. 572. And nosuch difference does exist, but the same rules seem to 
govern both. Bacon on Benefit Societies and Life Insurance, § 94, and cases cited. 
This being the case, such a provision as that above, which provided for decision by a 
private tribunal, not only as to the amount of damages, but also as to whether any 
action lies, would seem to be bad, at least in Massachusetts, and in England before the 
Act of 14 Vict. c. 138 was passed, allowing such societies to settle their disputes by 
their own rules and regulations. 


ConTracts— Suit BY A BENEFICIARY. — Defendant promised a corporation to 
pay within thirty days certain debts owed by them to plaintiff and others, in considera- 
tion of which the corporation promised to issue to defendant one share of its stock. 
Hfeld, that plaintiff, on defendant’s failure to perform, cannot maintain an action against 
defendant. Washburn v. Interstate Investment Co., Pac. Rep. 620 (Oregon). 

This decision seems entirely sound. Plaintiff being a stranger to the contract has 
no privity, and can only sue successfully by making out a case which will bring him 
within some of the exceptions to the rule that strangers to a contract cannot sue on it. 
He does not show that defendant has assets in his hands which in equity belong to 
him, nor does he show that he is the sole beneficiary, for the corporation were benefited 
by the contract they made with defendant, by which their debts were to be paid, and 
they could have sued and recovered more than nominal damages. Why allow two suits 
then? The United States Supreme Court lay down these exceptions to the rule that 
a stranger to a contract cannot sue thereon, in Vat. Bank v. Grand Lodge, 98 U.S. 123, 
where at page 124 they say, ‘‘ One of them and by far the most frequent one is the case 
where, under a contract between two persons, assets have come to the promisor’s hands 
or under his control, which in equity belong to a third person. In such a case it is 
held that the third person may sue in his own name. But then the suit is founded 
rather on the implied undertaking the law raises from the possession of the assets, than 
on the express promise. Another exception is where the plaintiff is the beneficiary 
solely interested in the promise, as where one person contracts with another to pay 
money or deliver some valuable thing toa third. But where a debt already exists from 
one person to another, a promise by a third person to pay such debt, being primarily 
for the benefit of the original debtor, and to relieve him from liability to pay (there 
being no novation), he has a right of action against the promisor for his own indem- 
nity; and if the original creditor can also sue, the promisor would be liable to two sep- 
arate actions, and therefore the rule is that the original creditor cannot sue.” Some 
courts recognize more exceptions, and some, as Massachusetts, only the first. 


CoRPORATIONS — INTEREST OF STOCKHOLDERS IN PROPERTY BELONGING TO A 
CorPORATION. — Provisions in policies of insurance, that the policies shall be void if 
the interest of the insured is not the sole and unconditional ownership of the property 
described in the policies, or if that interest is not truly stated to the companies or in 
the policies, e/d, a complete defence to actions by the sole stockholders of a corpora- 
tion, upon policies issued to themselves, as owners, upon property belonging to the 
corporation. A sole stockholder is not the owner of corporate property, nor is his in- 
terest like that of an owner. All he is entitled to is a share in the profits while the 
corporation exists, and on its dissolution a share in any assets which remain after 
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the corporation’s debts are paid; if the corporation be insolvent when the loss occurs, 
he loses nothing, since his interest is of no value, while an owner loses the value of his 
property whether he is insolvent or not. Syxdicate Ins. Co. v. Bohn, 65 Fed. Rep. 165. 


CORPORATIONS — ULTRA VIRES CONTRACT — RESTITUTION. — The C. Co. leased 
its property to the P. Co., including cars, patent rights, and contracts with railroad 
companies. The lease was executed under an Act which was secured from the legisla- 
ture of Pennsylvania, and which was supposed by all parties to authorize the action. 
The P. Co. took possession and carried on the business for fifteen years, when they 
repudiated the lease, and resisted the payment of rent on the ground that the lease was 
in excess of the lessor’s authority. This contention was finally sustained by the courts. 
The C. Co. now seeks in equity to obtain restoration of or compensation for the property 
transferred under the lease, which the P. Co. refuses upon the ground that it was not 
responsible for the property, because transferred under an unlawful contract. /e/d, 
the lease was made under a statute, which in the opinion of the parties authorized them 
to make it. All that can justly be said is that, in view of the decision of the court, the 
parties misconstrued their authority, and that the lease is consequently u/tra vires. 
That the execution of this contract does not involve moral turptitude seems clear, and 
the P. Co., which had received the property of the C. Co. without right and has repu- 
diated the contract, must account for this property to the C. Co. Pullman Palace Car 
Co. v. Central Transp. Co., 65 Fed. Rep. 158. 

That the ultimate result of this case is sound seems clear. There are one or two 
points, however, which may be noted. The court decide the case by the application of 
the rules governing unlawful contracts in general. The denial rests on the fact that 
the property was transferred under an unlawful contract. “The following propositions 
respecting such contracts may be affirmed with confidence . . . third, that the courts 
will interfere to compel restitution of property received under such contract by one who 
repudiates, except when the contract involves moral turpitude” (p. 161). Now, it is 
submitted that with regard to illegal contracts in general, there is much conflict of 
authority on this point. Keener on Quasi Contracts, p. 267, e¢ seg. Another proposi- 
tion which the court lays down in regard to unlawful contracts is, that the courts will 
not interfere for the relief of either party when they have been executed, and the con- 
tract in the principal case is treated generally as executory. Bearing in mind that this 
was a lease for ninety-nine years, of which fifteen had expired, and also that plaintiff 
had transferred all its property to the defendant, it would seem that to consider this as 
an executory contract does not accord very well with the language used in S?. Louzs, 
&c. R. R. Co. v. Terre Haute, &c. R. R., 145 U.S. 393, which was a Bill in Equity filed 
by lessor corporation against the lessee to set aside an w/tra vires lease for nine hundred 
and ninety-nine years, of which seventeen had elapsed, during which the defendant had 
operated the road. Mr. Justice Gray in dismissing the bill says, “ When the parties 
are in pari delicto and the contract has been fully executed on part of the plaintiff by the 
conveyance of property, neither a Court of Lawnor a Court of Equity will assist the 
plaintiff to recover back the property conveyed. . . . The contract has been fully ex- 
ecuted on the part of plaintiff by the actual transfer of its railroad and franchise to the 
defendant, and the delendies has held the property and paid the stipulated considera- 
tion from time to time for seventeen years. .. .” The court in the principal case dis- 
pose of the case just cited by saying that it decides that the court will not set aside an 
unlawful contract which has been so far executed as to make this inequitable. It is 
submitted that the case is decided on too broad grounds ; that it would have been better 
to base the decision on the peculiar nature of corporations rather than on the grounds 
which have been considered, as to the soundness of the decision in its result. See 
Morawetz on Corporations, § 721; Taylor on Private Corporations, § 314; Spelling on 
Private Corporations, § 167; Waterman on Corporations, § 161. 


DAMAGES —LIBEL — RETRACTION. — He/d, in an action for libel that an offer to 
plaintiff’s attorney to publish any retraction that he might write, made after the com- 
mencement of the suit, could not be shown in mitigation of damages. Turton v. New 
York Recorder Co., 38 Fed. Rep. 1009 (N. Y.). 

Such an offer made directly to plaintiff could only show absence of malice,-and 
would be admissible only when the action was for exemplary damages. But as this 
action was against the proprietor of the newspaper, and not against the writer of the 
article, it was not for exemplary damages. Haines v. Schultz, 50 N. J. Law, 481. The 
refusal to write such a retraction on the part of plaintiff’s attorney did not prevent de- 
fendant from publishing a retraction, and would not be an excuse for not doing so, A 
retraction is not an act in which both parties must join. The court says that evidence of 
a retraction, published soon after the institution of the suit when the suit was begun 
without previous notice to the defendant, would be admissible. This is a point on 
which there is surprisingly little authority, but this is not inconsistent with the New 
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York rule, holding repetitions after the beginning of the suit inadmissible merely be- 
cause that would lead to assessing damages twice for the same act. Daly v. Byrue,77 
N. Y. 182. 


Evectric RAILWAY — ADDITIONAL SERVITUDE — TELEPHONE COMPANY — ReE- 
SPECTIVE RIGHTs. — A telephone company strung wires along the street, under a 
statute which authorized it so to construct its line, provided the ordinary use of the 
street was not obstructed. Afterward, a street railway company substituted electricity 
for horses as a motive power, thereby seriously impairing the telephone service. He/d, 
(1) that the railway, operated by the overhead, single trolley system, was within the 
ordinary use of the street as intended by the statute. (2) That the railway company 
was liable to the telephone company for expenses incurred in erecting higher poles to 
prevent the telephone wires conflicting with those of the former company, the railway 
company having needlessl’ placed its poles on the side of the street occupied by the 
telephone company. (3) Taat the railway company was not liable for the induction 
caused in the telephone wires by its own stronger current, the existence of the weaker 
telephone current in the street being viewed as ‘‘ such obstruction of the street as plain- 
tiff is forbidden to create.” (4) That, as the current required for the single-wire system 
of the telephone caused “no hurtful disturbance of natural electrical conditions,” and 
as the violent and varying currents of the railway did cause such disturbance, whereby 
the telephone service was impaired by conduction or leakage through the earth, the 
railway company was liable for the damage thus incurred. Two justices dissent upon 
the first point, another upon the second, and two others upon the fourth. Cumderland, 
&c. Co. v. United Electric Ry. Co., 29 S. W. Rep. 104 (Tenn.). 

As to the first point, the leading case upon this very modern subject, lays down the 
rule that the mode of use, and not the motive power, is the criterion as to the existence 
of an additional servitude. TZaggart v. Newport Ry., 16 R. I. 668. The rule has been 
frequently quoted with approval, though the decision, and several subsequent ones, 
have seemed to hold that, in law, the ordinary electric trolley road constitutes no added 
burden to the fee. Halsey v. Railway, 47 N. J. Eq. 380; Railway v. Mills, 85 Mich. 
634. But the text-writers agree that the question is still unsettled, and incline to a con- 
trary opinion. See, in addition to the authorities cited, Elliott on Roads, pp. 559-60, 
and some significant remarks in a late New Jerseycase. W./. Ry. v. C. G. & W. Ry., 
29 Atl. Rep. 423. 

The second point turned rather upon a finding of fact than upon a principle of law. 
The third and fourth points have usually been treated as one; no decision has been 
found which so clearly distinguishes between the damages arising from induction and 
conduction, and refuses a recovery for one, while permitting it for the other. The 
authorities upon this precise point are meagre, the arguments having proceeded upon 
the analogies to air, light, and water. The majority and dissenting opinions elaborately 
discuss the cases which have arisen upon these questions, and the decision as a whole 
forms a notable addition to the learning upon this interesting branch of the law. 


PERSONS — ALIENATION OF AFFECTIONS — WIFE’S RIGHT TO MAINTAIN THE 
ACTION UNDER MODERN STATUTES. — Statutes provided in substance that a married 
woman should have as her separate property all rights in action growing out of the 
violation of any of her personal rights, and should sue in her own name. /e/d, that a 
married woman could maintain an action for the alienation of her husband’s affections. 
Clow v. Chapman, 28 S. W. Rep. 328 (Mo.). 

Whether by the common law a wife had no substantive right to her husband’s 
society and protection, or whether there was such a right, though unenforceable because 
of the difficulty in procedure, is the point upon which cases of this kind hinge. The 
older authorities held that the wife had no such right. Cooley on Torts, 227. But the 
wife certainly had some such right, forin the English Ecclesiastical Courts she could 
sue for restitution of conjugal rights. Bishop on Marriage, Divorce and Separation, 
§§ 1357, 1358. Accordingly when statutes have given a married woman a right to sue 
in her own name, thus removing the difficulty in procedure, there remains no reason 
why a wife should not maintain this action, and the modern authorities all agree in 
allowing her todo so. Haynes v. Nowlin, 129 Ind. 581 ; Bennett v. Bennett, 116 N.Y. 
594. 

PERSONS — HUSBAND AND WIFE — EFFECT OF SEPARATE PROPERTY ACTS ON 
THE HUSBAND'S RIGHTS IN AN ESTATE IN THE ENTIRETY. — Where land is granted 
to a husband and wife they hold as tenants in common or joint tenants of the use dur- 
ing their joint lives, and on a mortgage of the land by the husband and foreclosure 
thereof, the grantee becomes a tenant in common with the wife during the joint lives of 
the husband and wife and owner in fee of the whole, if the husband survive the wife. 
files v. Fisher, 39 N. E. Rep. 337 (N. Y.). 
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It was decided in Bertles v. Nurnan, 92 N. Y. 152, that the separate property Acts 
relating to married women had not done away with estates in the entirety. The prin- 
cipal case decides that, while the nature of the estate is not changed the rights of the 
husband to the possession and income of the property during the joint lives, which 
depended not on the nature of the estate, but on the general principal of common law 
that the husband is entitled to his wife’s property, is taken away by the statute, and 
that the wife is entitled to the possession and usufruct jointly with her husband. It is 
sometimes held that when the nature of the estate is not changed by the separate prop- 
erty acts, neither husband nor wife can transfer any interest without the consent of the 
other. McCurdy v. Canning, 64 Pa. St. 39. 


PROPERTY — APPLICABILITY OF REGISTRY LAWS TO LEASE — RENEWAL CLAUSE 
— Notice. — Mass. Pub. Sts. c. 120, § 4, provide that “a lease for more than seven 
years from the making thereof” shall not be valid against a dona fide purchaser for 
value without actual notice, unless recorded. An unrecorded lease for five years, pro- 
viding that the lessee was to have the privilege of renewal “for the further term of five 
years,” was held to be within the statute, so as to give the lessee no right to compel a 
renewal at the end of the first five years, the land having passed to a dona fide pur- 
chaser who had no actual notice of the unrecorded instrument. Zoupin v. Peabody, 
39 N. E. Rep. 280 (Mass.). 

The case does not call for a decision of the question whether such a lease is wholly 
void as against the purchaser, or whether it may be good for the first term of less than 
seven years; and the court is careful not to pass upon it. No case has been found upon 
this precise point. The court follows Massachusetts authority in holding that the fact 
that defendant knew that plaintiff was in possession as tenant, did not amount to the 
actual notice required by the statute. Lamd v. Pierce, 113 Mass. 72; Keith v. Wheeler, 
159 Mass. 161. In Cunningham v. Pattee, 99 Mass. 248, it was decided that such 
knowledge amounted to notice of the nature of the tenant’s interest, of the existence of 
a written lease, and of its contents, including a covenant to renew. The principal case 
is distinguished upon the ground that in Cunningham v. Pattee the two terms aggre- 
gated less than seven years, so that the statute had no application. The case is clearly 
within the purpose of the statute, though these decisions would seem to indicate that 
knowledge of a fact may amount to notice of the contents of a lease for seven years or 
less, while not equivalent to the actual notice required for leases of a longer period. 
The registry laws of the various States are considered in 1 Devlin on Deeds, c. 21, 22. 


PROPERTY — CHATTEL MORTGAGE — DELIVERY. — Where a mortgage is delivered 
to a third person for the benefit of a mortgagee who is ignorant of its existence, his 
acceptance as of the time of delivery will not be presumed when this will defeat the 
intervening rights of attaching creditors of the mortgagor. wh et al. v. Garvis et al., 
28 S. W. Rep. 847 (Mo.); Exsworth v. King, 50 Mo. 477, overruled. 

The doctrine of the English courts laid down in Doe.d. Garmons v. Knight, 5 B. & C. 
671, and Xenos v. Wickham, L R. 2 H. L. 296, that the question of delivery is wholly 
one of the intention of the obligor, and that a deed may become binding before the 
obligee knows of its existence, has received little support in this country when a strict 
application of the doctrine would affect the intervening rights of creditors. In A/errills 
v. Swift, 18 Conn. 257, the rights of such creditors were subordinated to those of the 
mortgagee, and the acceptance was said to relate back to the time of delivery. This 
has not been followed, however, and has been stated to be doubtful law. 1 Jones on 
Mortgages, § 502. On the other hand, Wisconsin, New York, New Hampshire, Michi- 
gan, Indiana, Massachusetts, Texas, Arkansas, and Kentucky have reached a conclusion 
contrary to Merrills v. Swift. 


PRoPERTY — Fixtures. — /e/d, that an arrangement between vendor and vendee of 
machinery which is to be attached to the realty, that the title shall remain in vendor 
until payment, is not binding upon a subsequent mortgagee of the realty who has no 
notice of this arrangement. Wade v. Donan Brewing Co., 38 Pac. Rep. 1009 (Wash.). 

This seems clearly sound, and is in accord with Southbridge Savings Bank v. Exeter 
Machine Works, 127 Mass. §42. A contrary decision would work injustice to the mort- 
gagee, who may have relied on these articles as part of the realty in taking the mortgage. 
A recent decision in Vermont holds conversely that a statute allowing “ machinery 
attached to, or used in a shop, mill, printing office, or factory” to be mortgaged as 
realty does not apply where the machinery is put in subsequently to the execution of 
the mortgage. Kendall v. Hathaway, 30 Atl. Rep. 859 (Vt.). In such a case the mort- 
gagee would have all he could have relied on without the fixtures. The distinction 
between these cases is well shown in Davenport v. Shants, 53 Vt. 546. 


PROPERTY — SEVERANCE FROM THE FREEHOLD BY A TRESPASSER. — A suit 
brought by a landowner against defendant, an innocent vendee of a trespasser, who 
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had cut logs from plaintiff's land, came up on exceptions to the Supreme Court of 
Florida, which laid down the following rule as to assessing damages in cases of this 
kind, viz.: Where the defendant is an unintentional or mistaken trespasser, or an inno- 
cent vendee from such mistaken trespasser, the value at the time and place of its first 
conversion. Wright et al. v. Skinner, 16 So. Rep. 335 (Fla.). 

The Florida court hold that an innocent vendee from an innocent trespasser will 
only be liable for the same damages as the innocent trespasser himself. But it is sub- 
mitted that this is not sound. ‘The vendee commits a wrong when he purchases the 
property, which, though out of the possession of the plaintiff, is still owned by him. He 
is guilty of a conversion at the time of sale and must be liable to plaintiff for the value 
of the goods at that time. But granting that he stands on the same footing as the 
trespasser, yet the Florida court is still in error in its ruling. They allow as damages 
the value at the time of first conversion, which they say is when the logs are first taken 
from the plaintiff’s land. They cite a number of decisions to uphold their view. But 
most of those cases go directly against it, and hold that damages in case of unintentional 
trespass shall be the value of the trees, or whatever the several chattels may be, as 
they stood in the ground. This is quite different from giving the value when they had 
been removed from the plaintiff’s land and been trimmed and increased in value, as was 
the case at bar. The Florida court proceed on the basis that a trespasser cannot get 
possession of the trees till he has taken them off the land owned by the plaintiff. This 
is not sound, as is shown by the fact that larceny cannot be committed by severing articles 
from the realty if the act is continuous and no reverting of the articles after severance, 
when they are chattels and thus subject to larceny, takes place. eg. v. Townley, 12 
Cox, C. C. §9. The Florida court must have mistaken the cases which they cite as 
supporting their view on this point, which is wrong, as well as the first one. Forsyth 
v. Wells, 41 Pa. St. 291, the first of a long line of concurring cases, and 2 Sedg. Dam., 
8th ed., § 500 ef seg., uphold the view here advanced. 


SALE OF GoopS— PURCHASER FOR VALUE— PRE-EXISTING DEBT. — The ques- 
tion before the court being whether a naked pre-existing debt is such a consideration 
or payment for the transfer of goods as will defeat replevin by the original vendor, who 
sets up fraud in the purchase from him, the Michigan Supreme Court held, Montgomery 
& Hooker, JJ., dissenting, that it is not such a consideration. Schloss v. Feltus, 61 
N. W. Rep. 797 (Mich.). 

The court say that though one who discharges a pre-existing debt in exchange for a 
negotiable instrument may be regarded as a purchaser on good consideration, one who 
does so in exchange for other chattels is not so regarded. Although this seems to be 
the general authority, one cannot help seeing the justice of the view taken by the dis- 
senting judges. It would seem that their opinion is the correct one on principle, and 
that no valid distinction can be made between negotiable paper and other chattels. 
Work v. Brayton, 5 Ind. 396; Frey v. Clifford, 44 Cal. 335. In New York, one who 
takes even a negotiable note and gives in exchange a discharge of a pre-existing debt 
is not regarded as a purchaser for valuable consideration. Lawrence v. Clark, 30N. Y. 
128; Weaver v. Barden, 49 N. Y. 286. 

e 

SALEs — Factors Act, 1889 — HIRE AND PURCHASE AGREEMENT. — Plaintiff let a 
piano to Sullivan under the ordinary hire and purchase agreement, by which the piano 
was to become the property of the “hirer” when a certain number of monthly instal- 
ments had been paid, but until the full amount was paid it was to remain the property of 
the “ owner ” — plaintiff. Before all the instalments were paid, Sullivan sold the piano 
to defendant, and was convicted of larceny under Statute 24 & 25 Vict. c.96. By sec- 
tion 100 of this statute it is provided that on conviction the property shall be restored 
to the owner, and the court before whom the offender is tried shall order restitution, 
“ Provided also that nothing in this section shall apply to the case of any trustee, 
banker, merchant, attorney, factor, broker, or other agent intrusted with the possession 
of goods or documents of title to goods,” etc. Under this, counsel for prosecution 
applied for an order of restitution, and it was refused. Plaintiff now brings this action 
to recover from defendant damages for the conversion. //é/d, that he could not re- 
cover; that under the Factors Act title passed to defendant, as the piano was sold 
him by a person holding it under an agreement to buy; and that although the Factors 
Act did not in terms repeal the 24th & 25th of Victoria, yet it did in effect as far as 
this restitution was concerned. Hée/d also, that under the Sale of Goods Act of 1893, 
providing that “where goods have been stolen and the offender is prosecuted to convic- 
tion, the property reverts to the owner,” plaintiff cannot maintain this action; that 
although this Act of 1893 was capable of the construction claimed by plaintiff — 
7. é. contrary to Factors Act —such was not the proper one when it was borne in mind 
that this Sale of Goods Act was passed to consolidate the law. “The true way of 
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dealing with the words ‘have been stolen,’ was to treat them as subject to the express 
limitation already created by statute, especially when the reasons for their limitation 
were so recent.” Payne v. Wilson, 11 The Times Law Rep. 179 (Q. B. D.). 

The interesting matter in this case is the way the court construes the various 
statutes. Helby v. Matthews, [1894] 2 Q. B. 262, and Lee v. Butler, [1893] 2 Q. B. 318, 
have already settled that the hire and purchase agreements enabled the “ hirer” to pass 
a good title under the Factors Act. There can be no question but that the Factors 
Act of 1889 meant to brush aside any previous legislation opposed to its spirit; and as 
far as that point goes there can be no doubt as to the soundness of this case. Nor, on 
the whole, can there with reference to the Sale of Goods Act. The reasoning of the 
court, that this was meant to consolidate the law, and that the policy which produced 


the Factors Act of 1889 was not meant to be changed by that codification, seems 
unanswerable. 


TorTts— FALL OF CHIMNEY — RULE OF RESPONSIBILITY OF OWNER.—In an 
action to recover compensation for the damage caused by the fall of a mill chimney 
during a heavy wind, the plaintiff requested the court to charge the jury that the defend- 
ant was liable, unless the fall of the chimney was due to inevitable accident, or the 
wrongful acts of third persons. This charge the court refused to give, but instructed 
the jury that the defendant was liable only in case he had failed to exercise ordinary 
care. After verdict for the defendant the plaintiff brought the case up on excep- 
tions, and the court held that though the instructions requested by the plaintiff were 
not entirely correct, they were sufficiently so to warrant it in sustaining his exceptions 
to the charge as given. It is thus plainly stated that the correct rule for determining 
the responsibility of the defendant is expressed neither in the instructions requested by 
the plaintiff, nor in those given by the court, but what that correct rule is, this court 
has failed to state in any intelligible form. Cork et al. v. Blossom et al., 38 N. E. Rep. 
495 (Mass.). 

See Nores, 8 HARVARD LAW REVIEW, 224. 


ToRTS — INFRINGEMENT OF RIGHTS OF PRIVACY. — He/d, that where a person has 
so placed himself before the public that he may be called a public character neither he, 
nor, after his death, his representative has any right to object to the reproduction of his 
photographs; but that a private individual, independently of contract, has a right to be 
protected in the representation of his portrait in any form; it is a property as well as a 
personal right; and belongs to the class of rights which forbids the reproduction of a 
private manuscript or painting. Corliss et al. v. E. W. Walker Co. et al., 64 Fed. Rep. 
280. 

See Notes, 8 HARVARD LAw REVIEW, 280. 


TorTs — MAINTENANCE. — Action to recover on an agreement to pay solicitors’ 
costs in a criminal action prosecuted by one H. Defence, that it was illegal as tainted 
with maintenance. e/d, that as it was for the public benefit that a person should be 
entitled to prosecute; maintenance, however morally unjustifiable, was in a criminal 
action not illegal. Grant v. Thompson, 11 The Times Law Rep. 207, Wills and Wright, 
JJ. See next case, and NorEs. . 


Torts — MAINTENANCE. — The present defendant assisted X. in a libel suit against 
the present plaintiff, growing out of transactions in which substantially the same libel 
had been uttered against the present defendant. é/d, that this came within no recog- 
nized exception to the law against maintenance, and that the plaintiff had a cause of 


action accordingly. <Adabaster et al. v. Harness et al., [1895] 1 Q. B. 339. See preceding 
case and NorEs. 


Torts— MALice.— The posting of a placard headed “Trollope’s Black List,” 
giving the names of non-union men employed by the plaintiff, is restrainable by injunc- 
tion. The cause of action is not libel, but malice. Obiter dictum of Lord Field in 
Mogul, &c. Co. v. McGregor et al., {1892] Ap. Cas. 51 followed. TZvollope et al. v. 
London Building Trades Federation, 11 The Times Law Rep. 228. (Kekewich, J., Chan. 
Div.) See Nores. 


Torts — MALICIOUS INTERFERENCE WITH BUSINESS — Boycott. — The defendant, 
an association composed of delegates from a number of trades unions, issued circulars 
calling upon all friends to boycott the plaintiff's newspaper, because the plaintiff deter- 
mined to use “ plate matter” in the make up of his paper, contrary to an interdictive 
resolution of the Typographical Union, and to cease buying and advertising in the 
said paper, intimating that whoever did not do so would incur the enmity of organized 
labor. eld, an action will lie for damage caused to plaintiff by loss in circulation and 
advertising. A malicious injury to another’s business by an otherwise lawful act 
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is actionable, and an act is malicious in point of law if done intentionally and with- 
out legal excuse. Injunction granted. Barr v. Essex Trades Council, 30 Atl. Rep. 
881 (H. J.) ; 

This lie adds one more well considered decision to the rapidly increasing number 
of cases supporting the proposition laid down by Bowen, L. J., in Mogul Steamship Co. 
v. McGregor, L. R. 23 Q. B. D. 598, that an act which causes damage to another, 
though lawful in itself, may become actionable if done without just cause or excuse. It 
is to be regretted that so able an opinion as the present, and one that contains such an 
exhaustive review of the cases in support of the decision, does not deal with any of the 
mass of authorities the other way. Heywood v. Tillson, 75 Me. 225; Payne v. Ry. 
Co., 13 Lea, 507; Boyson v. Thorn, 33 Pac. Rep. 492; Chatfield v. Wilson, 28 Vt. 49; 
Mahan v. Brown, 13 Wend. 261; Phelps v. Nowlen, 72 N. Y. 39. Such cases as these 
are all within Lord Bowen’s broad rule. There are, however, the possible distinctions, 
that in the principal case the boycott involved threats or intimidation, thus bringing 
the case within the principle of Zar/eton v. M’Gawley, Peake, 205, and that an act, 
though not actionable when done by an individual, may become so when done by a 
combination conspiring together. Curran v. Galen, 22 N.Y. Supp. 826. But see De/z 
v. Winfree, 80 Tex. 400. A glance at the cases shows that the question is very far 
from being solved, but the present case reaches the result that is to be desired. 
7 HARVARD LAW REVIEW, 180; 21 American Law Review, 509, 764. 


Torts — TRESPASS — INEVITABLE ACCIDENT. — Where the defendant’s cab-driver, 
without negligence, tries to turn down a side street, on account of a break in the 
harness at the brink of a steep descent, and the horse runs into the plaintiff’s shop 
window, it is Ae/d that trespass will not lie, since the act was neither negligent nor 
voluntary on the part of the driver. Peacock v. Nicholson, 11 The Times Law Rep. 
225 (Q. B. D.). 

This affirms the decision in Stanley v. Powell, [1891] 1 Q. B. 86, and seems per- 
fectly sound. The court distinguish the case of negligence and that of intentionally 
inflicting one injury for the purpose of avoiding another, and, since no blame at all is 
attached to the accident, allow no recovery for it. 


TRADE MARK— FANCY Worp “ MAZAWATTEE.” — Application to strike off the 
register certain trade marks consisting of or combining the word “ Mazawattee” on 
the ground that it was a descriptive word, inasmuch as the last part, “ wattee,” meant 
in Cingalese an estate, and the first part, “ Maza,” meant relish in the Hindu lan- 
guage, and that taken together the word conveyed the impression that the tea sold 
under this name came from Ceylon. Aé/d, In England this word was meaningless. 
To Hindus it was also meaningless, because they could not understand the last part, 
nor was it intelligible to the Cingalese, for they could not understand the first part. 
The word therefore had no meaning in any known language, and could not be called 
descriptive. /n Re Densham & Sons’ Trade Mark, 11 The Times Law Rep. 184 
(Chan. Div., Romer, J.). 

The court intimates that the decisions have gone too far in holding certain words to 
be descriptive, and especially throws doubt on the soundness of the decision in /n Re 
Jackson’s Trade Mark, 6 Rep. Pat. Cas. 81, which held that the word “ Kokoko” was 
not allowed to be registered because the word in the language of the Chippeway In- 
dians meant an owl, and, as an owl is a common mark on certain Manchester goods, 
it was held that the word was not a good “fancy” word, inasmuch as it was not known 
how long it might not be before there was a trade with these Indians in Manchester 
goods, in which case these goods might be confused with those marked “ Kokoko.” 
Romer, J., in the principal case, says that under the peculiar circumstances he would 
have left the Chippeway Indians to take care of themselves. See on this point Browne 
on Trade Marks, 2d ed., §§ 33, 547- 
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COMMENTARIES ON THE Law oF INsuRANCE. By Charles Fiske Beach, Jr. 
Boston and New York: Houghton, Mifflin & Co. 1895. 2 vols. 
PP. Cxxvili. 606, xx. 944. 

In works on Insurance it is customary for authors to discuss the author- 
ities freely, and to present their own views. From this custom, founded 
perhaps in the fact that this branch of law is of comparatively recent de- 
velopment and has been consciously affected by the views of merchants 
and of Continental jurists, these volumes by Mr. Beach depart as widely 
as possible. His text is largely composed of full extracts from recent 
judicial opinions, reprinted without comment. Even when he states propo- 
sitions of law in his own language, he gives no discussion. An author thus 
modestly effacing himself — not attempting to trace the growth and 
modification of doctrine, not explaining the reasons underlying the law, 
and refraining from criticising and comparing decisions — appears to 
make a mistake when he entitles his volumes ‘‘ Commentaries” ; but the 
quotation marks enclosing the greater part of Mr. Beach’s text frankly 
and accurately describe his work, and thus make it impossible to base a 
hostile criticism upon the misnomer. 

From what has been said it is obvious that these volumes cannot serve 
as the student’s introduction to Insurance, or as the practitioner’s most 
valuable source of knowledge, but that persons already thoroughly ac- 
quainted with the history and principles of Insurance and with the 
famous leading cases may find here an easy method of supplementing 
their knowledge by reading liberal extracts from recent opinions. 

E. W. 





HANDBOOK OF AMERICAN CONSTITUTIONAL Law. By Henry Campbell 
Black, M. A. St. Paul, Minn., West Publishing Co., 1895. 
pp. xxiv. 627. (Hornbook Series.) 

This book has decided merit. The author is frequently dogmatic 
concerning points upon which one would be inclined to differ with him. 
For instance, he says that “the construction of a system of sewers... 
in acity . . . is not a public purpose as regards the people of the State at 
large.”” To one writing in Massachusetts, the reasonable language of the 
Supreme Court here upon this very point instantly occurs. ‘“ Everything 
is a public use,” say they, “ which tends to enlarge the resources, increase 
the industrial energies, and promote the productive power of any consid- 
erable number of the inhabitants of a section of the State.” ‘Talbot v. 
Hudson, 16 Gray, 417, cited in Kingman et al., Pet’rs, 153 Mass. 566, as 
the ground of the decision in the latter case in favor of State aid to a 
metropolitan sewerage system. ‘That a large part of such a handbook 
should be dogmatic in order to brevity will be admitted by every one ; 
but students of the branch of constitutional law which involves this ques- 
tion of what is a public use, and, it may be added, students also of the 
question as to what is a taking of property, are entitled, even in the 
briefest handbook, to learn that there are two schools upon such impor- 
tant questions, —and Mr. Black does not supply that information. And 
so it is of one or two other moot points. For instance, the view of the 
minority in the Slaughter-House Cases on the meaning of the word liberty 
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is nowhere stated. And yet, considering its following in State courts, it 
represents a tendency important enough to deserve notice, even in a 
handbook. An Illinois student is entitled to know that a statute re- 
quiring a flagman at a crossing will be held to deprive the railway com- 
pany of liberty, however objectionable the reasoning. Mr. Black gives a 
reference to one New York case in a foot-note, and that is all. . 
When one turns, however, from this somewhat summary disposal of 
important questions, the dogmatism becomes of the greatest importance 
and merit, and makes the body of the book most satisfactory, so that it 
ought to be of great service to any one studying or reviewing constitu- 
tional law. The neat and accurate language in which the contention 
that statutes may be bad as against mere public policy or natural justice 
is disposed of, the terse comment on the Dartmouth College Case, the 
treatment of the question of the implied powers of the Federal Govern- 
ment, are a few instances among many possible ones which will show 
to any one who looks over the book that it is a really good elementary 
student’s work except for the one fault discussed above. R. W. H. 





AMERICAN PropaTE Law AND Practice. By Frank S. Rice. Albany: 
Matthew Bender. 1894. 8vo. pp. l. 786. 

The style of text-book, of which this work of Mr. Rice as well as his 
former ones on Evidence are very good types, seems to be on the in- 
crease. A digest is a very useful article to have at one’s elbow, but we 
are apt to desire something more when we turn to the text-book. A full 
and complete discussion of authorities, of course, must precede or follow 
any dealing with a matter theoretically, but one does like the author’s 
own idea somewhere. It would seem to be much wiser to give us a few 
thoughts on the subjects which we could not find by glancing through 
authorities in general, than to increase the size of the volume (as well as 
of the price) by infinite quotation and repetition. The law of supply 
and demand governs in most matters, however, and there must exist a 
demand for books of this character or they would not increase. They 
seem to be very popular, as we are informed in the Preface of this work 
that ‘the very flattering reception accorded to the author’s former efforts” 
makes him hopeful of the success of this. 

The author has succeeded, however, in giving us what appears to be a 
very good collection of authorities on a subject that seems to have been 
neglected. It is rather peculiar that no one has undertaken this task 
before, but as a whole it is said to be untouched. The book purports to 
deal with the “general principles governing the execution and proof of 
wills, the devolution of property, the administration of estates, and the 
relations subsisting between guardian and ward,” and covers these mat- 
ters quite thoroughly. The selection of authorities is a very wise one. 
At page 54 he deduces from Barry v. Butlin —or rather quotes from 
Baron Parke —the principle that the onus proband lies on the party 
producing the will and rests on him all the way through; at page 275, 
from Re Phene's Trust, the principle that although after seven years a man 
is presumed to be dead, there is no presumption as to the time of his death. 
(This statement is then repeated, in the form of quotations, three times on 
this page.) Examples might be noted at length, but they will hardly make 
the book and its style plainer. In a word, it is a book which could have 
told us as much in a few hundred pages less just as well, and saved our 
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eyes and temper, but which has collected most of the cases on the various 
subjects in a sensible manner ; and, so far as has been noticed it does cite 
the cases for what they represent. J. SS. JR. 





Cases oN ConstiTuTIONAL Law. By James Bradley Thayer, Weld Pro- 
fessor of Law in Harvard University. Part IV. Cambridge: Charles 
W. Sever. 1895. pp. xviii. 987 (1433-2420). 

This part contains Ch. VIII., Ex Post Facto and Retroactive Laws 
(100 pp.) ; Ch. IX., Laws impairing the Obligation of Contracts (249 pp.) ; 
Ch. X., The Regulation of Commerce (410 pp.) ; Ch. XI., Money, &c. 
(82 pp.) ; and Ch. XII., War, &c. (228 pp.). It completes the whole in 
four parts and 2,420 pages, which will in future be divided for convenience 
into two volumes, the dividing line coming in the middle of what is now 
Part III., at p. 1189, between Eminent Domain and Taxation. There is a 
good index, and a preface worth reading. 

A comparison naturally suggests itself between this collection of cases 
and parts of cases and the similarly constructed law-books which are 
called by their authors text-books and treatises. Here one has the meat 
of the cases, garnished with much sound sense and comment furnished 
by the editor; there one has long abstracts from the cases, furnished by 
a person who in his preface in one breath condemns himself to be dumb, 
and in the next calls himself the “author.” The comparison is decid- 
edly to the advantage of the editor. No one would care to make up 
his mind upon any branch of a subject like Evidence, Insurance, or 
Constitutional Law merely from reading a selection of abstracts called 
a text-book. Here one knows and sees what one is getting, and can 
trust to it. R. W. H. 





HanpBook OF Equity JURISPRUDENCE. By Norman Fetter. St. Paul: 
West Publishing Co. 1894. (Hornbook Series.) 

To write an admirable treatise on Equity Jurisprudence within the 
space of a few hundred pages would require an amount of knowledge and 
skill that could hardly be attained in any other way than by an original 
and laborious analysis of the very sources of that system of law. In the 
present work the author has attempted no such ambitious task, but has 
endeavored to state clearly, and in the most convenient and attractive 
form, the principles of his subject as they are generally understood. 
With this aim in view, the leading books on the topic have been freely 
consulted and greatly relied on as guides, in many cases to advantage, in 
a few with less valuable results. The subject of misrepresentation, for 
example, as distinct from mistake on the one hand (Redgrave v. Hurd, 
20 Ch. D. 1, 2), and fraud on the other (Wewdigging v. Adam, 34 Ch. D. 
582, Peek v. Derry, 14 App. Cas. 347, Anson on Contracts, (6th ed.), 154, 
Holland, Juris. (6th ed.) 237), has, as usual, not been given its proper due. 
This and similar mistakes, however, are perhaps not fair tests by which to 
estimate the value of the work, considering the limited purposes it aims to 
fulfil. On the whole, the book is a good one, and contains in little space 
such a concise and succinct statement of generally accepted theories as 
can hardly fail to recommend it to students in search of handy and not 
uninteresting summary of equity jurisprudence. D. A, Es 





